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Any person deeming himself aggrieved by this Order may appeal against this order
in Form S.T.4 to Commissioner (Appeals), Central GST, Central GST Bhavan, Near
Government Polytechnic, Ambawadi, Ahmedabad -15 within sixty days from date of
its communication. The appeal should bear a court fee stamp of Rs.2.00-/ only.
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The Appeal should be filed in form No. S.T.4 in duplicate. It should Be filed by the

appellants in accordance with provisions of Rule 3 of the Central Excnse (Appeals)
Rules, 2001. It shall be accompanied’ w1th the following:
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Copy of the aforesaid -appeal.
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Two copies of the Decision (one of Wthh at least shall be certified copy of the order
appealed against) or copy of the said Order bearing a court fee starnp of Rs. 2.00/-.

59 3T & fawey IgFT # Yow & (3dIe)7.5% SiEl Yok Ud SN @ fdarg & wrar
AT Sigl R AT & aR F fqame & SHET sfeheiieT o 37drer BT S TRl § |

An appeal against this order shall lie before the Commissioner (Appeal) on payment
of 7.5% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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Vikas Mandal, 10" Floor, commerca House-4, Beside Reliance Petrol Pump, 100ft. Ring Road,
Prahladnagar, Ahmedabad-380015.




P, 4

', BRIEF FACTS OF THE CASE:-
M/s. Orchid Whitefield Vikas Mandal, 10th Floor, Commerce

House-4, Beside Reliance Petrol Pump, 100Ft. Road, Prahladnagar,
Ahmedabad-380015 (herein after referred to as "Service Society" for

the sake of brevity), which is presently operating from. Corporate
Office of Ms .Goyal Group of Companies, 10th Floor, Commerce
House-4, Beside Reliance Petrol Pump, 100Ft. Road, Prahladnagar,
Ahmedabad-380015 'engaged in the management & maintenance of

'the "Orchld Whltﬁeld" residential PrOJect They are collectmg a lump e

- sum amounts for management and maintenance of said residential -

plots under different heads namely "Maintenance Depos1t"
v_ _"Runnmg Monthly Malntenance Advance" & "Parking Depos1t" etc.
as a contrlbutlon from members of the said Service Society, since
January 2012 for which they had nelther obtained Service Tax
reglstratlon nor paid Service Tax leviable thereon. However, after
initiation of inquiry by the Directorate General of Central Excise
Intelligence, Zonal Unit, Ahmedabad, they have obtained Service
Tax Registration bearing No.AAAJO0213DSDO001 under the category
of | "Club or Association's Services" from Service Tax

| Commission'e'rate, Ahmedabad, on 11 / 03/ 20 13.

2. Show Cause Notice as detailed in TABLE-1 below, was issued
by the Joint Director, DGCEI, Ahmedabad to the Serv1ce 8001ety for

" non- payment of Serv1ce Tax:

Table - 1
Sr. Show Cause Date Issued by Period Amount of
No Notice File No. Service Tax
not paid
(Rs.)
1 DGCEI/AZU/36 | 30.09.2014 | Joint January 20;42,920/-
-163/2014-15 Director, 2012 to
' : DGCEI, Dec.
Ahmedabad | 2012

3. The said. Service Society has continued the practice of non-
payment of service tax, therefore, details for the further period were

called for by the jurisdictional range officer. In response to the
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same, the Service Society has issued letter dated 26.2.2016 té M$/ s’
Goyal& Co. and copy endorsed to Range office informing that they .
had been handed over the affairs of the society only on 16.03.2015, }
till the date of handing over the society, it was managed by M/s
Goyal& Co. Further, it was also mentioned that the heW committee
would be responsible only from the date of handover i.e. 16.03.2015
and all the liabilities whatsoever including any statutory obligations
related to the Service Society shall remain with the earlier

management.

4. The said Service Society has also submitted details for the
further period from 2012-13 (From January 2013 to March 2013),
for the period 2013-14 & 2014-15 (up to March2015) vide their
letter dated 17.05.2015. From the details submitted by the Service
Society vide letter dated 17.05.2015, it is observed that they have
continued to follow the same practice of not paying the Service Tax
which appeared taxable as "service" (the service which was until
now known as "Club or Association's service) defined in clause (44)
of the Section 65B (w.e.f. 01.07.2012) of the Finance Act 1994 as
detailed below:

Sr. No. | Name of For F.Y. For F.Y. For F.Y. Total Service

the client | 2012-13 2013-14 2014-15 taxable Tax @
(January Value 12.36%
2013
to
March
2013)
1 Orchid 1,06,87,342 | 2,94,91,408 | 42,53,934 | 4,44,32,684 | 54,91,880
Whitefield
Vikas
Mandal
Total 1,06,87,342 | 2,94,91,408 | 42,53,934 | 4,44,32,684 | 54,91,880

5. It appeared that the facts, circumstances and contraventions
of the provisions ofthe Finance Act, 1994 and the grounds relied
upon in the present notice are similar to those discussed in the
earlier Show Cause Notice mentioned at Para 2 of Table-1 above

and therefore, this notice is being issued in terms of Section 73(1A)
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", of the Finarice Act, 1994 which has been introduced in the Finance

Act, 2012.

6. Accordingly, M/s Orchid Whitefield Vikas Mandal, situated at
10th Floor,Commerce House-4, Beside Reliance Petrol Pump,
100Ft. Roaci,'f’Prahladnragar Ahmedabad, were called upon to show
cause to the Joint Commissioner; Service Tax, 1st Floor, Central

Excise Bhavari Panjarapole Ahmedabad vide show cause n'ctice

- FNo STC/4 22/O&A/2016 17 dated 06/04/2017 as to Why

(1) Serv1ce TaX amountlng to Rs 54 91 880 / (1nclud1ng Educatlon '
| Cess and SHES) ‘not pald/ short paid for the perlod January
2013 to March 20 15 as detailed in Annexure-A, should not be
demanded and recovered from them under Sectlon 73(1) of the

: Flnance Act, 1994;

(ii) Interest as applicable on the amount of service tax liability of

Rs. 54,91,880/-should not be recovered frcm them for the

delay in rnaking the payment, under Section 75 of the Finance
Act, 1994 as amended;

(i11) Penalty should not be imposed upon them under Section 76 of
the Firiance Act, 1994 as amended for the failure to- make the
payment of service tax within the prescribed time limit under

the law;

(iv) Pena-lty," should not be imposed upon them,ﬂn_der Section 77 of
the Finance Act, 1994 as amended for the failure to self assess

the Service Tax liability.

PERSONAL HEARING:-

7.  Personal hearing was granted to the assessee on 08/10/2020,
27/10/2020, 11/03/2022, 21/03/2022 and 19/05/2022 by my
predecessor. From the records, it appears that the assessee has not
appeared for personal hearing on any of the given dates. To follow
the principles of natural justice, the undersigned has granted

opportunity of personal to the assessee on 21/10/2022 and
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12.12.2022. The representaﬁves of the assessee Shri Rahul Patle, -
CA appeared on behalf of the assessee on 12/12/2022 and referred
to the SCN issued by the DGCEI and requested to drop the
proceeding on limitation and monetary grounds. Shri Patel further

requested one week period for written submission.

DISCUSSION AND FINDINGS: -

8. ‘ I have carefully gone through the facts of the case
mentioned in the Show Cause Notice bearing no. STC/04-
22/08&A/2016-17 dated 06/04/2017, relevant case records and
submissioh /defence reply made by the assessee vide letter dated
15/02/2021 as well as during personal hearing in the matter. I find
that the Noticee was issued a show cause notice dated 30/09/2014
consequent to initiation of inquiry by DGCEI, Zonal Unit,
Ahmedabad. The Noticee was collecting lump-sum amountsfor the
management and maintenance of its residential project namely
“Orchid Whitefield” from its membersunder different heads namely
"Maintenance Deposit", "Running Monthly Maintenance Advance" &
"Parking Deposit" etc. which appeared liable for Sefvice—Tax. The
Noticee continue the practice of non—paymeht of Seryice—TaX and
accordingly a periodical show cause notice has been issued to the
Noticee'orjil similar grounds. It is alleged in‘thc‘ show cause notice
that the émounts thus collected, formed part of consideration
against provision of taxable service provided or to be provided by
the association and the assessee failed to péy service tax on it. I
also find fhat the assessee has not submitted lany further written
submission till .date as assured by them during the personal
hearing on 12/12/ 20é2 and I therefore proceed to decide the

matter based on the facts a.nd available records

o, The assessee has contended that the maintenance
charges collected from the habitants of the scheme, namely,

‘Orchid Whitefield’ were exempted from payment of Service Tax in
terms of Notification No. 8/2007-ST dated 01/03/2007 dated
01/03/2007 (applicable for theperiod upto June,2012) and entry
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‘no. 28 of Noﬁﬁcation_No. 25/2012-STdated 20/06/2012 (applicable
for the period from July,2012).

10. I find that the present show cause notice is for the period
of J anuary,f2013 to March,2015 and the issues before me to

decided are as under:-

(1) leféther the amounts édllected by the assessee in the
name of niaintenanc’e deposit, monthly maintenance
-advance, parkmg depos1t _etc. , formed part of

:}con31derat10n ’ agalnst prov131on of taxable service

‘ prov1ded by the assessee or not?

(ii) Wh'ether the amount collected by the assessee in the
‘name of ﬁaintenance deposit, monthly maintenance
',éd\;anée,f parking dep'bsit, etc., attract éxemption under
entry no. 28 of Notification No. 25/2012-STdated
20/06/2012 (applicable for the period from July,2012).

11. I now proceed to consider the first issue regarding
whether the amounts collected by the assessee in the name of
maintenance déposit, monthly maintenance advénce, parking
deposit, etc., formed part of consideration against provision of

- taxable service p,i*ovide_d by the asSéSSeé or not? -

12, | I find that the assessee has collected maintenance
depbsit, monthly maintenance advance, parking deposit, etc. as
| admitted in their submissions, during the peribd from
January,2013 to March,2015 i.e. the period covered in the present

show cause notice.

13. During the relevant period effective from July,2012, the
definition of taxable service as per clause(51) of Section 65Bof the

Finance Act,1994, was as under:

(51) “taxable service” means any service on which service

tax is leviable under section 66B;

14. SeCﬁon 66B of the Finance Act,1994, fjrovided és under:

Page 60f26




'SECTION 66B.Charge of service tax on and after Finance o
Act, 2012.—There shall be levied a tax (hereinafter -

referred to as the service tax) at the rate of fourteen
percent on the value of all services, other than those
" services specified in the negative list, provided or agreed
to be provided in the taxable territory by one person to
another and collectéd in such manner as may be

prescribed.

15. ‘As per Section 66B of the Finance Act, 1994, service tax
was levied on the value of all services, other than those services
specified in the negative list, provided or agreed to be provided in
the taxable territory by one person to another. The term “negative
list” has been defined inclause (34) of Section 65B of the Finance
Act,1994,:z as under: -

{34) “negative list” means the services which are listed in

section 66D;

16. | During the relevant period, Section 66D of the Finance

Act, 1994, as amended, provided as under:

SECTION 66D. Negative list of services. — The hegative list

shall comprise of the following services, namely: —

(a) services by Government or a local authority excluding the

following services to the extent they are not covered elsewhere—

(1) * 0% * * *

(ii) services in relation to an aircraft or a vessel, inside or

outside the precincts of a port or an airport;
(iii) transport of goods or passengers; or
(iv) Any service, other than services covered under clauses (i)

to (iii) above, provided to business entities;
(b) services by the Reserve Bank of India;

(c) services by a foreign diplomatic mission located in India;
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(d) services relating to agriculture or agricultural produce by

way of—

(1) agricultural operations directly related to production of any
agricultural produce including cultivation, harvesting,

threshing, plant protection or [ * * * | testing;

(ii) supply of farm labour;

_ (iii) processes carried out at an agricultural farm including
'- ~tending, pruniflg, ' v-’cutting, _ harvestlng, 'drying, cleaning,*‘

.trlmmmg, sun drymg, fumlgatmg, curmg, sortmg, gradmg,

coolmg or bulk packagmg and such like operatlons Wthh do

- not alter the essential characteristics of agricultural prodiice

but make it only marketable for the primary market;

{iv)-.rer_it’iﬁg.or leasing of agro maehinery or-vacant land with or

without a structure incidental to its use;

(V) loading, unloading, packmg, storage or warehousing of

. agricultural produce;

(vi) agricultural extension services;

(vii) services by any Agricultural Produce Marketing Committee
or Board or services provided by a commlssmn agent for sale

or purchase of agricultural produce;

(e) trading of goods;

.. (f) services by way of carrying out any process amounting to

manufacture or production of goods excludi_ng alcoholic liquor

for human consumption;
(g) selling of space for advertisements in print media;

(h) service by way of access to.a road or a bridge on payment

of toll charges;

- betting, gambling or lottery;
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Explanation. - For the purposes of this ¢lause, the expression
“betting, gambling or lottery” shall not include the activity -

specified in EXplanatioh 2 to clause {44) of section 65B;

U’)[****]

(k) transmission or distribution of electricity by an electricity

transmission or distribution utility; (1) services by way of -

(i) pre-school education and education up to higher secondary

school or equivalent;

(ii) education as a part of a curriculum for obtaining a

qualification recognised by any law for the time being in force;

-(iii) education as a part of an approved vocational education

course;

(m) services by way of renting of residential dwelling for use as

residence;
(n) services by way of—

(i) extending deposits, loans or advances in so far as the

consideration is represented by way of interest or discount;

(ii) inter se sale or purchase of foreign currency amongst
banks or authorized dealers of foreign exchange or amongst

banks and such dealers;

(o) service of transportation of passengers, with or without

accompanied belongings, by—

(i) [ * * * * ]
(i) railways in a class other than—

* * * *

(iii) metro, monorail or tramway;

(iv) inland waterways;
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() public transport, other than predominantly for tourism
purpoee, in a vessel between places located in India; and

(i) metered cabs or auto rickshaws
(p) servic‘es“‘by way of ti”ansportation of goods—
(i) by road ;except“ tﬁe services off
(A) a goodé "transp.)e.rtation agency;or
) (B) a courler agency,
(11) * | * % or
(111) by inland waterways |
(é) funeral‘,; burial, crematorium or mo;tualy services including

transportation of the deceased.

17. The term ‘service’ has been defined in clause(@4) of

Section 65Bof the Finance Act,1994, as under:-

(44) “service” means any activity carried out by a person for
another for consideration, and includes a declared service, but

shall not include—
(a) an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or

(ii) such transfer, delivery or -supply of any goods which is
~ deemed to be a sale within the meaning of clause (29A) of

~ article 366 of the Constitution; or
(ili) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in

the course of or in relation to his employment;

(c) fees taken in any Court or tribunal established under any

law for the time being in force.
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18. In view of the above, during the relevant period, the
taxable service means any activity carried out by a person for \?
another for consideration in the taxable territory, other than those
excluded wunder clause (44} of Section65B of the Finance
Act,1994[i.e. (a) an activity of transfer of title in goods or immovable
property or an activity of deemed sale within the meaning of clause
(29A) of Article 366 of the Constitﬁtion of India or a transaction in
money or actionable claim; (b} a provision of service by an employee
to the employer in the course of or in relation to his employment;
and (c) fees taken in any Court or tribunal established under any
law for the time Being in force] not specified in the negative list

under Section 66D of the Finance Act,1994.

i9. I find that the above said activity in relation to provision
of sewiceé,: facilities or advantages fér a subscriptionor any other
amount, is carried out by the assessee at Ahmedabad for its
members or any other person. I further find that the above said
activity in relation to provision of services, facilities or advantages
" for a subscription or any other amount, carried out by the
assessee, for its members, etc, is not (a) an activity of transfer of
title in goods or immovable property or an activity of deemed sale
within the meahning of clause (29A) of Article 366 of the Constitution
of India or a transaction in mohey or actionable cléim; or (b) a
provision of service by an employee to the employer in course of or
in relatioh to his employment; or (c) fees taken in any Court or
tribunal established under any law for the time being in force and
thus not éxcluded under clause (44) of Section 65B of the Finance

Act,1994.

20. I also find that the above said activity in relation to
provision of services, facilities or advantages for a subscriptiofl or
any other amount, carried out by the assessee, for its members
etc., is not specified in the negative list under Section 66D of the

Finance Act,1994, as amended.
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’ 21. In view of the above, I find that all ingredients of a
taxable service do exist in the above said activity, in relation to
provision of ,s'ervices,_ facilities or advantages for a subScriptionor
any. other '-;a;ino_unt‘_, carried out by the assésse.é,v for its members
etc. Therefore, I conclusively hold that the above said activity in
relation to ,'provision" of services, facilities or advantages for a
subscription etc, carried out by the assessee, for.its members etc.,
is a taxable service leviable to service tax under Section 66Bof the
" Finance _ACt, 1994, during the rele{zant period, effective from -

July,2012.

22, . Tﬁﬁs, I come to thé"; conéhis’ioﬁ that, the éctivity, in
relation to provisidﬁ . of - services, facilities or advantéges for a
subscription or any dther amount , carried out by the assessee, for
its me_mbéré etc is a taxable service under Section 66 / 66B ofthe
Finance Act,1994, during the relevant period and the amount
collected by the assessee in the name of maintenance deposit,
monthly maintenance advance, parking deposit, etc. during the
relevant period, shall form part of consideration against provision of

- taxable service provided or to be Iprovided by the assessee.

23. . In the matter of Emerald Court Co-operative Housing Ltd
(2021(54) G.S.TL. 41 (A.A.R.—GST—Mah) has held that maintenance
charges reéeived by society from its members amounted to
consideration received for supply of goods /services as separate
entity - GST applicable on maintenance charges (by whatever name
called) collected from its members. The relevant text of the order of

the AAR under GST, Maharashtra is reproduced hereunder:

“5.8 Therefore, in view of the amended Section 7 of thé CGST Act,
. 2017, we find that the applicant society and its members are
distinct persons and the amounts received by the applicant,
againét maintenance charges, from its members are nothing but
consideration received for supply of goods/services as a separate
entity. The principles of mutuality, which has been cited by the
applicant to support its contention that GST is not leviable on the
maintenance charges collected by them from its members, is not
appiica.ble in view of the amended Section 7 of the CGST Act, 2017
. a’nd,thei-efore, the applicant has to pay GST on the said amounts
received against maintenance charges, from its members.”
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24. W.Lth respect to the second issue, it is to be seen whether
the said amounts collected by the assessee in the name of \“
maintenance deposit, monthly maintenance advance, parking
deposit, etc., attract exemption under entry no. 28 of Notification
No.25/ 20£2—ST dated 20/06/2012 (applicable for the period from
July,2012). | |

25. I find that the assessee has contended that the
maintenance charges collected from the habitants of the scheme
namely, “Orchid Whitefield” were eéxempted from payment of service
tax in terms of Notification No. &/2007-ST dated 01/03/2007
(applicablé for the period upteo J‘dne,ZO 12) and entry no, 28 of
notification no. 25 /2012-ST dated 20 / 06/2012 (applicable for the
period from July, 2012). I find that it is well settled principle that
“the burden to prove eligibility to exemption under a notification
rests on the party, who claimé the exemption.” In this connection, I
rely upon_’:t'he following judge;me'n’ss of the Hoﬁ?le Supreme Court to

substantiate my claim:-

(a)Commlssmner OfCus. {?mpor )A Mumbai Versustilip Kumar
& Company 2018(361) E.L. ’:s?'"’"S C.), Hon’ble Supreme Court
of India, has held that s_he O’?rQC”’l in on the party who claims
exemption, to prove the *at‘t 1:9 entitled him to exemption.
The relevant text (para 43, 51 and 52) of the judgement is

reproduced hereunder:

“43. There is abundant jurispiudential justification for this. In
the Governance of rule of law by a written Constitution, there is no
implied power of taxation. The tax power must be specifically
conferred and it should be stricily in accordance with the power so
endowed by the Constitutior itself. It is for this reason that the
Courts insist upon strict compliance before a State. demands and
extracts money from its citizens towards various taxes. Any
ambiguity in a taxation provision, therefore, is interpreted in
Javour of the subject/assessee. The statement of law that ambiguity
in a taxation statute should be interpreted strictly and in the event
of ambiguity the benefit should go to the subject/assessee may
warrant visualizing different situations. For instance, if there is
ambiguity in the subject of tax, that is to say, who are the persons
or things liable to pay tax, and whether the revenue has
established conditions before raising and justifying a demand.
Slmzlar is the case in roping all persons within the tax net, in
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which event the State is ¢s prove the liability of the persons, as
may arise within the strict language of the law. There cannot be
any implied concept either in identifying the subject of the tax or
person liable to pay tax. That is why it is often said that subject is
not to be taxed, unless the words of the statute unambiguously
impose a tax on him, that one has to look merely at the words
clearly stated and that there is no room for any intendment nor
presumption as to tax. It is only the letter of the law and not the
spirit of the lawf to guide the interpreter to decide the liability to
tax ignoring any amount of hardship and eschewing equity in
taxation. Thus, we may emphatically reiterate that if in the event
of ambiguity in a taxation liability statute, the benefit should go to

_ the subject/assessee. But, in a situation where the tax exemption
has to be interpreted, the benefit of doubt should go in favour of
the revenue, the aforesaid conclusions are expounded only as a
prelude to better understand jurisprudential basis for our
conclusion. We may now consider the decisions which support our
view.

51. In Hari Chand case (supra), as already discussed, the question
was whether a person claiming exemption is required to comply
with the procedure strictly to avail the benefit. The question posed
and decided was indeed different. The said decisior, which we
have already discussed supra, however, indicates that while
construing an exemption notification, the Court has to distinguish
the conditions which require strict compliance, the non-compliance
of which would render the assessee ineligible to claim exemption
and those which require substantial compliance to be entitled for
exemption. We are pointing out this aspect to dispel any doubt
about the legal position as explored in this decision. As already
concluded in para 50 above, we may reiterate that we are only
concerned in this case with a situation where there is ambiguity in
an exemption notification or exemption clause, in which event the
benefit of such ambiguity cannot be extended to the
subject/assessee by dpplying the principle that an obscure and/or
ambiguity or doubtful fiscal statute must receive a construction
Sfavouring the assessee. Both the situations are different and while
considering an exemption notification, the distinction cannot be
ignored.

52. To sum up, we answer the reference holding as under -

(1) Exemption notification should be interpreted strictly; the
burden of proving applicability would be on the assessee to show
that his case comes within the parameters of the exemption
clause or exemption notification.

(2) When there is ambiguity in exemption notification which is

' subject to strict interpretation, the benefit of such ambiguity
cannot be claimed by the subject/assessee and it must be
interpreted in favour of the revenue.

(3) The ratio in Sun Export case (supra) is not correct and all the
decisions which took similar view as in Sun Export case (supra)
stands overruled.”
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(b) | KrishiUpajMandiSamiti Versus Commissioner of C.Ex., &
S.T., Alwar {2022 {58)G.5.7.1.12%2 (S.C.), the Hon'bie Supremé .

Court has held that exemption notification should not be

liberally construed; Claimant must fall within its ambit and
must fulfill conditions co;ﬂfiej.nseé_ thierein; In case conditions are
not fulfilled, notification czmnot be made applicable by
implication; It must be gjveﬂ ‘& meaning as intended by
legiSIature in terms of words used therein without adding or
subtracting anything ’cherei.{”omn The relevant text (para 8, 8.1,

8.2 & '8.3) of the judgement is zegroduced hereunder:

“8, The exemption noetification should not be liberally
construed and beneficicry must fall within the ambit of the
exempiion and Jfulfii the conditions thereof. In case such
conditions are not fulfiiled, the issue of application of the
notification does not grise ai all by implication.

8.1 It is settied law thoi the notification has ic be read as @
-whole. If any of the con :? ions laid down in the notification is
not fulfilled, the pariy is not entiiled to the benefit of that
notification. An excepuo and/or an exempting provision in a
taxing statute should be consirued strictly and it is not open
to the Court to ignore the conditions prescribed in the relevant
policy and the exﬂmp#wn naid f‘ ications issued in that regard.

8.2 The exemption notification should be strzctiy construed
and given a meaning sccurding to legislative intendment. The
Statutory provisions pr zﬁwmg for exemption have to be
interpreted in light of the words employed in them and there
cannot be any add.,.zmrf or ‘ﬁfubtraction from the statutory
provisions. o

8.3 As per the law Zaza céown by this Court in a catena of
decisions, in a taxing statute, ‘it is the plain language of the
provision that has to be ,@reje'rred where language is plain
and is cepable of deter mining a - defined meaning. Strict
interpretation of the provisien is to be accorded te each case
on hand. Purposive interpretation can be given only when
there is an ambiguity in the statutory provision or it results in
absurdity, which is sarm g @Lna in the present cose.”

(c) In the case of State of G‘{J‘iérat Vs Arcelor Mittal Nippon
Steel India Ltd [2022 (379 } ELL" 418(8.C)) it has been held by
the Hon’ble Supreme Coun thaL

“14.1 While the exemptio_n ‘notiﬁcation should be liberally
construed, beneficiary must fall within the ambit of the exemption
and fulfill the conditions thgereo_ﬁ In case such conditions are not
Julfilied, the issue of application of the notification does not arise.
14.2 It is settled law that the notification has to be read as a
whole. If any of the conditions laid down in the notification is not

Sulfilled, the party is not entitled to the benefit of that notification.
An exception and/or an exewnpiing provision in « taxing statute
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should be construed strictly and it is not open to the Court to ignore
the conditions prescribed in industrial policy and the exemption
notifications. g '

14.3 The exemption notification should be strictly construed and
given meaning according to legislative intendment. The statutory
provisions providing for exemption have to be interpreted in the
light of the words employed in them and there cannot be any
addition or subtraction from the statutory provisions.

14.4 As. ber.the, law laid down by this Court in catena of decisions,

. in the taxing statute, it is the plain language of the provision that

has to be preferred, where language is plain and is capable of

- determining defined meaning. Strict interpretation to the provision

BT

-is to be accqrded to edach case on hand. Purposive interpretation can
“'be given only when there is an anbiguity in the statutory provision

or it alleges to absurd results, which is so not found in the present
case. . ‘ : | |

14.5 In the present case, the intention of the State to provide the

. incentive under the incentive policy was to give benefit of exemption

Jrom payment of purchase tax was to the specific class of industries
and, more particularly, as per the list of ‘eligible industries’.

Exemption was not available to the industries listed in the

‘ineligible’ industries. It was never the intension of the State
Government while framing the incentive policy to grant the benefit
of exemption to ‘ineligible industries’ like the power producing
industries like the EPL, which as such was put in the list of
‘ineligible’ industries.

14.6 Now, so far as the submission on behalf of the respondent
that in the event of obscure in a provision in a fiscal statute,
construction favourable to the assessee should be adopted is
concerned, the said principle shall not be applicable to construction
of an exemption notification, as it is clear and not ambiguous.
Thus, it will be for the assessee to show that he comes within the
purview of the notification. Eligibility clause, it is well settled, in

 relation to exemption notification must be given effect to as per the

. language and not to expand the scope deviating from the language.

There is a vast difference and distinction between a charging
provision in a fiscal statute and an exemption notification.”

(d) In the case of Commissioner of C.Ex., New Delhi Versus
Hari Chand Shri Gopal [2010(260) E.L.T. 3 (S.C.) it has been
held by the Hon’ble Supreme Court at para 22 as under:

“24. The doctrine of substantial compliance is a judicial invention,
equitable in nature, designed to avoid hardship in cases where a
party does all that can reasonably expected of it, but failed or
Sfaulted in some minor or inconsequent aspects which cannot be
described as the “essence” or the “substance” of the requirements.
Like the concept of “reasonableness”, the acceptance or otherwise
of a plea. of “substantial compliance” depends upon the facts and
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circumstances of each case and the purpose and object to be
achieved and the context of the prerequisites which are essential to
achieve the object and purpose of the rule or the regulation. Such a :
defence cannct be pleaded if a a:,, a2 statutory prerequisite which )
effectuates the object and the g rﬁ:":s af the statute has not been
met. Certainly, it means that the Cowrt should determine whether
the statute has been _;@EZ@M':G. Stif, ~reiently so as to carry out the
intent for which the statute was @'mwaed' and not a mirror image .
type of strict complicnce. @K&Zb&siﬁw izl compliance means “actual
compliance in respect to the smwiaz;zce essential to every reasonable
objective of the statute” and ihe court should determine whether the
statute has been followed: suﬂwzgmdg se as to carry out the intent
of the statute and aecampiish the reasonable objectives for which it
was passed. Fiscal statute geﬁgﬁr@iﬁiy seelks to preserve the need to
comply strictly with ?eguiawjry requirements that are important,
especially when a party seeks the benefits of an exemption clause
that are important. Substani:i@i compliance of an enactment is
insisted, where mandatory and directory requirements are lumped
together, for in such a cdse, if mandatory requirements are
complied with, it will be proper to say. that the enactment has been
substantmlly complzed with nmwﬁnsmnd’zng the non- compliance of
dzrectory requirements., In cases where substantial compliance has
been . found, there has been 'acmai complaance with the statute,
albeit procedurally faulty. The d@eﬁﬁﬁne of substantial compliance
seeks to preserve the need to. camply strictly with the conditions or
requirements that are important. to. invoke a tax or duty exemption
and to forgive nom-compl’wnce for either unimportant and
tangential requiremenis or requzrements that are so confusingly or
incorrectly written that an earnest effort at compliance should be
accepted. The test for determmma the applicability of the
substantial camphance doctrine has been the subject of a myriad of
cases and quite often, the crztwal guestion to be examined is
whether the requirements relazte t@ the “substance” or “essence” of
the statute, if so, strict adherence to those requirements is a
precondition to give effect to that doctrine. On the other hand, if the
requirements are procedural or dlrectory in that they are not of the
“essence” of the thing to be done but are given with a view to the
orderly conduct of business, they may be fulfilled by substantial, if

not strict compliance. In other words, a mere attempted compliance
may not be sufficient, but actual complzance of those factors which
are considered as essential.” .

(e) In the case of M/s Mysore Metal Industries
[1988(36)ELT369(SC)], Hon’ble Supreme Court of India, has
held that the burden in on: thf'é" }Q’arty who claims exemption, to
prove fthe facts that entitle(‘i hzm .to exemption, The relevant text

is reproduced here:
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“2. We find. that the Tribunal arrived at its finding on an
examination 6f all the relevant and legai materials including
the chemical test report. The burden in on the party who
claims exemption, to prove the facts that entitled him to
exémption. The appellant has failed to dischargé the onus.
As the Tribunal arrived at its conclusion based on the
_ relevant facts and clrcumstances, there is no scope or ground
Jor. mterference with the order of the Tribunal. In this

premzses this appeal is rejected.”

1 I fmd that durmg the relevant perlod i.e. January 2013

to: March 2015 erltry no. 28 of Notlﬁcatlon No 25/ 12 ST dated
20 / 06/20 12 effectlve from July,20 12 prov1ded as under -

In exercise of the powers conferred by sub- sect1or1 (1) of
" _sectlon 93 of the Fmance Act 1994 (32 of 1994) (heremafter
U»’:f“referred to as' the sald Act) and in supersession of notification

'number 12/ 2012- Service Tax, dated the 17th March, 2012,

published 1r1 the- Gazette of India, Extraordmary, Part II,

~ Section 3, Sub section (i) vide number G.S.R. 210 (E) dated
 the 17th March, 2012, the Central Government, being satisfied

~ that it 1s necessary in the public interest so to do, hereby

exempts the following taxable services from the whole of the
service taX 1ev1ab1e thereon under sectlon 66B of the said Act,

namely -

28. Seryice by an uninccrporated body or a non”— profit entity
registered under any law for the time being in force,'- to its own
members 'by way of reimbursement of charges or ehare“ of
contribution - (a) as a trade union° (b) for the provision of
carrymg out any activity Wh1ch is exempt from the levy of
serv1ce tax; or (c) up to an amount of five thousand rupees per

month per member for sourcing of goods or services from a

~ third person for the common use of its members in a housing

society or a residential complex;
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2. Deﬁmtlons — For the pc} D sefe‘f this notification, unless the *

context otherwise reqmreo -

(zc) “residential complex” means any eomplex comprising of a
building or buildings, having more than one single residential

unit;

(ze) ‘single residential un" g -mee;ns a self-contained residential
unit ‘which is designed for use, wholly or principally, for

residential purposes for one family;

3. This notification shall come into force on the 1st day of

July, 2012.

27. Thus, as per entry no. 28 cof notification no. 25/2012-ST
dated 20/06/2012, service provided by an unincorporated body or
a non- proﬁt entity regiStefed uﬂ&ef a_ny law for the time being in
force, to its own members by Way of reimbursement of charges or
share of contribution were exempt from the whole of the service tax
leviable thereon under sect1on 66Boxthe Finance Act 1994, subject
to the condition that such services are provided, as a trade union;
or for the provision of carrymg out any exempted activity; or for
sourcing of goods or services from a third person for the common
use of its members in a housing soc:1ety or a residential complex, if
the amount collected is within t"ie limit of five thousand rupees per
month per member, Therefore, it needs to be exammed whether
above said service fulfils all the cmteﬂa laid down under entry no.

28 of notification no. 25/2012—8,’}[‘ dated 20/06/2012.

28. First of all, I have to see, whether the assessee is an
unincorporated body or a non-profit entity registered under any law
for the time being in force and it has provided services to its own
members by way of reimbursement of | charges or share of
contribution. The assessee has submitted that they are not a co-
operative service society as incorperated/ constructed under the
Gujarat Co-operative Societies Act, 1261, but has failed to submit
anything to prove as to whether the sssessee is an unincorporated

body or a non-profit entity registered under any law for the time



" being in force and it has provided services to its own members by
way of reimbursement of charges or share of contribution. Nothing
has been produced_ before me to. contend that the same was not
voluntarily. I hold that the assessee has failed to prove that they
have fulfilled the condition that the assessee is an unincorporated
body or a non-proﬁt entity registered under any law for the time
being in force and 1t has prov1ded services to its own members by

way of re1mbursement of charges or share of contr1but1on

29 | In respect of other cond1t1on that such serv1ces are

..'prox.zlded as a trade union,; or for the provision “of carrymg out any
exempted actlvlty, or for sourc1ng of goods or services from a third
| person for the common use of its members in a housing society or a
res1dent1al compleX if the amount collected is within the limit of five
thousand’ ripees per month per member I'find that the assessee
has submitted that the amounts of maintenance charges collected
from the residents were below the threshold limit provided in the
said Notification for the purpose of exemptlon but he has failed to
subm1t anythmg to’ prove the same in respect of all of their receipts
during the. relevant period. The ‘assessee  in the1r._ “defence
submission, only produced only a copy of a receipt no. 83 dated
28/05/2013, issued for an amount of Rs.80,544/-, for example and
submltted that the amount pertams to the per1od from 01/11/2012
to 31 / 10 / 2014 and though the amount of receipt exceeds the
.threshold limit 1. e. Rs. 80 044 /-, the amount actually received per
month is Rs.3356 / - and accordmgly it falls below the prescribed
threshold and contended that .hence, whole of the amount of
Rs.80,544 /-shall qualify for exemption under the said notifications.
I find that this is not sufficient evidence to prove that whole of their
receipts of amounts as alleged in the subject show cause notice are
made for sourcing of goods or services from a third person for the
.common use of its members in a housing society or a residential
complex and are also within the limit of five thousand rupees per

month per member
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30. In view of the above, I chme to conclusion that the
assessee has failed to prove that thev quallfy for Pxemptlon under’ :
entry no. 28 of notification no. 25/2012-8T dated 20/06/2012, for '
the period in the show cause mnofice ie. January,2013 to
March,2015. It is a well settled principle that the burden to prove
eligibility to exemption under a noti fication rests on the party, who
claims the exemption in view of ’she Hon’ble Supreme Court’s

various decisions discussed para Qup ra.

31. I find that every LY&J.LS&C rion should pass the above
discussed tests, to be e.ugmz.e fo:-: exemption under relevant
notifications. Further, the onus to prove lies with the assessee who
claims exemption from paymeni of duty and he has to ensure as to
whether the particular trénsactio;:i is proved to be eligible for
exemp‘aon The assessee 1s ‘ :equ‘red under Section 70 of the
Finance Act,1994, to hlmself assessec the tax liability in respect of
transactions made by him and the facts have to be rgcorded in the
service tax returns (ST-3) to be ﬁlecé with the department under
Section 70 of the Finance Act.-,_#' 1'99_4‘ féad with Rule 7 of the Service
Tax Rules,1994. Further, the assessee or its authoris.ed‘ signatory,
is required to declare in the self—aéSéssment memorandum, in the
service tax return (ST-3) to be ﬁlea: with the department under
Section 70 of the Finance Act, 1994 féad with Rule 7 of the Service
Tax Rules, 1994 that the partlculars given in the return are in
accordance with the records and books maintained by them and are
correctly stated and he has assessed and paid the service tax
correctly with due interest and /Or' é:vailed and distributed Cenvat
credit correctly as per the prov1smns of the Finance Act, 1994and
the rules made thereunder and thau: he is authorlsed to sign on

behalf of the assessee.

32. 1 find that it is well settled principle that “the burden to
prove eligibility to exemption under notification rests on the party,
who claims exemption.” In the case of M/s. Mysore Metal Industries
[1998(36)ELT369(SC)], Hon’ble Supreme Court of India has held

that the burden is on the party who claims exemption, to prove the
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“facts that entitled him to exemption. Since it is a case of exemption
from tax, there is no question of any liberal construction to extend
the term and scope of the exemption notification, which must be
strictly construed. No extended meaning can be given to enlarge the
scope of eXemption. In the case of M/s. Rajasthan Spinning &
Weavmg M11,'ls Ltd. [1995(77)ELT 474(SC)] Hon’ble Supreme Court
of India held that there is no questlon of any liberal constructlon to

extend the term and the scope of the exemptlon not1ﬁoat10n The

" relevant text is reproduced here

“16 Lastly, it is for the assessee to establzsh that the goods‘
manufactured by him come wzthzn the ambit of the exemptwn
notlﬁcatwn Since it is a case of exemption from duty, there is not
question of any theral construction to extend the term and the
‘ _‘scope of exemptzon notzficattom Such exemptzon notifi catzon must
be strtctly construed and the assessee should brtng himself
: squarely within the ambit of the notification. No extended meaning
- can bé' given to the exempted item to enlarge the scope of

exemption granted by the notif‘ication. »

33. I'n“'v'iew of the above, the assessee was not only required
to himself assess the tax liability in respect of the transactions
made by him and the facts had to be recorded in the returns filed
with the ‘“department and declare in the self-assessment
memorandum that the 'particulars given in the returhs are in
. accordance W1th the records and books mamtamed by them and are
correctly stated ‘and he has assessed and pa1d the serv10e tax
correctly with due interest as per the prov1s1ons of the Fmance Act,
1994 and the rules made thereunder, but also was required to
satisfactorily prove the facts that entitled him to exemption as held
by the Apex Court that the burden is on the party who claims
exemption. RS find that the el_igibility of exemptiOn claimed by the
assessee has not been satisfactorily proved by the assessee in
respect of their ‘transactions of receipt during the period from

January,20 13 to March,ZO 15.

34. In " view of - the above, I hold that the amount of
Rs.4,44,32,684/ -collected during the period from January,2013 to
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March,2015 by the assessee in the name of maintenance deposit,

monthly maintenance advance, parking deposit, etc., shall form °

part of consideration against provisicn of taxable service provided or
to be provided by the assessee. I ﬁ};r{ﬁer find that the assessee has
failed to satisfactorily prove eligibility of exemption claimed by them
in respect of their above said transactions. Therefore, I-hold that the
assessee is liable to pay service tax amounting to Rs. ';‘54?-,91,880/ -
for the period fromJanuary,2013 to March,2015. Since the assessee
has failed to deposit the service tax"within the time 'stiplilated under
Section 68 of the Finance Act, 1994 read with Rule 6 of the Service
Tax Rules, 1994, they are alsc liable to pay interest at the

appropriate rate under Section 78 of the Finance Act,1994.

35. I find that the assessee has submitted to drop the
proceeding on limitation and monetaly ground. In the context of the
assessee claim to drop the show cause notice on limitation, I find
that the present show cause notice is not barred by limitation. The
show cause notice has beeh issu’sii for subsequent period covering
the period from January,2013 to Mazf_ch,QOlS and has been rightly
issued under Section 73(1) of the Finance Act,1994. The assessee
has filed the ST-3 returns for t_he."}_'jeriod from October,2012 to
March,2015 (i.e. the period covered in the‘bresent SCN which is
January,2013 to March,2015} on 03/05/2016. The show cause
notice dated 06/04/2017 has.»beg:ri rightly issued within “thirty
months” from the relevant date iﬁ"ferms of Section 73(1) of the
Finance Act,1994. The said section lays down a time limit of 30
months from the relevant date and the relevant date is separately

provided under Section 73(6)(i)(a) which is reproduced here under :-

“(6) For the purposes of this section, “relevant date” means, — (i} in
the case of taxable service in respect of which service tax has not

been levied or paid or has been short-levied or short-paid —

(a) where under the rules made under this Chapter, a periodical
return, showing particulars of service tax paid during the period to
which the said return relates, is te be filed by an assessee, the date

on which such return is so filed;”
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Regarding the assessees claim to the drop the proceedings on
monetary ground, I'am not able to ascertain the logic of monetary
grounds to drop the. show cause notice as the assessee has not
specifically mentloned in what context the show cause notice is to

be dropped on monetary grounds.

36. I find that the assessee has-‘ submitted that the demand

of Service TaX for - the subsequent perlod is unsustainable as the

o _:prov1s10ns of Section 65(105)(zzzb) of the Act were not in vogue

‘f'-s1nce 01 / 07/ 2012 hence, in absence of the said prov1s1ons the
s demands raised by the 1nvest1gat1ng authorlty in the notice for the
| penod commev_ncmgvfro,m 1st July,ZO 12 is not sustainable. However,
I find that th'e‘said services did not find place under the negative list
effective froi'n 01/07/2012 and with the specific nomenclature of
“any other ainount”, therefore, I h.old that the services provided by
the assessee against the consideration received in any name (“any

other amount”) would be taxable service.

37. The assessee nas also submitted that the investigating
authority ought to have demanded tne tax, interest ahd penalty
from the Goyal Group. However, I find that the consideration has
been received by the assessee against the services provided or to be
provided by them. As per Section 68 of the Finance Act, 1994, every
| person providing taxable service to.any person shall pay service tax.
| A p;;ers'on' other than_the service provider may be made liable to pay
service taxby the _Central Government only, by a notification as
provided .under' sub-section (2) of Section 68 of the Finance
Act,1994. Since the services provided by the assessee are not
notified by the Central Government, the service provider, only is
liable to pay service tax, in such cases, as provided under sub-
section (1) of Section 68 of the Finance Act,1994 read with clause
(d) of Rule 2 of the Service Tax Rules, 1994. Therefore,' only the
-,assessee, being the service provider, is liable to pay service tax in

the instant case..
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38. ‘The issue of imposing penalty is no more re‘s integra in
view of the judgement of the Hon’ble Supreme Court in the case of :
Dharmendra Textile Processors and Ors., 2002(231) _E.L.T.S(S.C.) ‘
and Rajasthan Spinning and Weaving Mills-2009 (238) E.L.T.3
(S.C.). The Apex Court has held. that penalty is civil 1iability and the
ratio of the same is applicable in all case of tax evasion. In the
present case, it is proved beyond doubt that the assessee Has
deliberate.ly evaded paymeﬁt of service tax and continued the
practice of evasion even after they were served with a show cause
notice dated 30/09/2014 by the Joint Director, DGCEI, Ahmedabad
Zonal Unit, Ahmedabad. Accordingtly, they are" liable for penalty
under Section 76 of the Finance Act,1994.

39. I find that the assessee is required under Section 70 of
the Finance Act, 1994, to himseif asséss the tax liability in respect
of transactions made by him and ’chéﬁ facts have to be recorded in
the service tax return (ST-3) fo be filed with the department under
Section 70 of the Finance Act, 1994 read with Rule 7 of the Service
Tax Rules, 1994. I find that the ass:'esvsee has failed to-‘properly self
assess their service tax liability and failed to ﬁl.e the service tax
returns in time. Thus they ha'ver fé_ndered themselves liable to
penalty under the provisions of su‘bﬁsection (2) of Section 77 of the

Finance Act, 1994.
40. In view of my above ﬁndings, I pass the following order:

ORDER

(i) I confirm and order recovery of Service tax amounting to Rs.
54,91,88G/- (Rupees Fifty Four Lakhs Ninety One
Thousand Eight Hundred and Eighty only) (including
cess), leviable on taxable value of Rs.4,44,32,684/- of the
taxable service provided during the period from
January,2013 to March,2015under the proviso to Section
73(2) of the Finance Act,1994;
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(i)

(1)

I order recovery of Interest at the applicable rate under
section 75 of the Finance Act,1994 in respect of confirmed
demand at (i) above;

I impose penalty of Rs.5,49,188/-(Rupees Five Lakhs Forty
Nine Thousand One Hundred and Eighty Eight only)under
the provisions of section 76(1) of the Finance Act,1994 in
respect of (i) above. However, in view of clause (ii) of the
second proviso to Section 76(1), if the amount of Service Tax
confirmed and interest thereon is paid within a period of

thirty days from the date of receipt of this Order, the

penalty shall be twenty five percent of the said amount,
subject to the condition that the amount of such reduced
penalty is also paid within the said period of thirty days;

I impose penalty of Rs.10,000/- (Rupees Ten Thousand
Only) -under Section 77(2) of the Finance Act, 1994 for
failure to correctly self-assess the tax dues on the services
provided by them and for not filing proper ST-3 returns.

Joint Commissioner (G&A)
Central GST-Ahmedabad South

By Registered Post A.D./ Email

F.No. STC/04-22/0&A/2016-17  Dated : 30/12/2022

To,

M/s.Orchid Whitefield Vikas Mandal,
10th Floor, Commerce House-4,
Beside Reliance Petrol Pump,

100ft. Ring Road,

Prahladnagar, Ahmedabad-380015.

Copy to:
1) The Commissioner, CGST, Ahmedabad South.
2) The Assistant Commissioner, Central GST, Div-VI, Ahmedabad South.
3) The Assistant Commissioner, Central Tax, TAR Section, HQ,

Ahmedabad South

yhe Superintendent, Range-IV, CGST, Div-VI, Ahmedabad South.

The Superintendent, Central Tax, Systems HQ, Ahmedabad South for
uploading on the website.

6) Guard File.
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