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Any person deeming himself aggrieved by this Order may appeal against this order in Form E.A.1 to
Commissioner (Appeals), Central GST, Central GST Bhavan, Near Government Polytechnic, Ambawadi,
Ahmedabad -15 within sixty days from date of its communication. The appeal should bear a court fee
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Copies of the Decision (one of which at least shall be certified copy of the order appealed against)
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An appeal against this order shall lie before the Commissioner (Appeal) on payment of 7.5% of
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is in dispute.”
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BRIEF FACTS OF THE CASE

1. MOHD AMIN M DHOLAJIWALA (hereinafter referred to as "the said
service provider") situated at NEAR MADNI MASJID,/SIKANDER
MARKET,/DANILIMDA, with PAN No. AHZPD9880D was not found to

be registered with the Service Tax department.

1.2 As per the information received from the Income Tax
Department, M/s. MOHD AMIN M DHOLAJIWALA had earned substantial
service income, however, they did not obtain service tax registration and

did not pay service tax thereon.

1.3 Therefore, a letter dated 26.8.20 and summons dtd. 10.11.2020
and 31.3.2021 were written to the said Service Provider with a request to
submit the documentary evidence with respect to their income within a
week time from the date of receipt of above referred letter. However, the
said Service Provider failed to submit the required details / documents or
offer any explanation / clarification regarding income earned by them.
Further, the Income Tax Department shared the data for the Financial Year
2015-16 and 16-17 . As per the data provided by the Income Tax Authority,

income earned by the said Service Provider is as under:-

Sr. No.|Period (Fin. Year) |Income earned Business description
in Rs. Service Sector)
1 2015-16 29259623 Service Sector
[Others]
2 2016-17 24715422 Service Sector
[Others]

2 LEGAL PROVISION

2.1 According to Section 66D of the Finance Act, 1994, all services
are taxable and only those services that are mentioned in the Negative list
are exempted. The nature of activities carried out by the said Service
Provider appears to be covered under the definition of service and it
appears that they are not covered under the Negative List as given in the
Section 66D of the Finance Act, 1994 and also declared services given in
B66E of the Finance Act, 1994, as amended from time to time. These
services also appear to be not exempted under mega exemption
Notification No. 25/ 2012-S.T. dated 20-06-2012, as amended from time to
time, and hence the aforesaid services provided by the said Service
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Provider appears to be subjected to Service Tax under the provisions
Section 66B of Finance Act, 1994.

2.2 As per Section 69(1) of the Act, every person liable to pay the
Service Tax under this Chapter or the rules made there under shall, within
such time and in such manner and in such form as may be prescribed,
make an application for registration to the Superintendent of Central

Excise.

2.3 As per Section 69(2) of the Act 1994, any service provider, whose
aggregate value of taxable service in a financial year exceeds Rs. 9 lakh
is required to take Registration. Further, according to Notification No.
33/2012-(Service Tax) dated 20.06.2012, Central Government has
exempted taxable services of aggregate value not exceeding ten lakh
rupees in any financial year from the whole of the Service Tax leviable
thereon under Section 66B of the Finance Act, 1994. Therefore, it
appears that the said Service Provider was required to obtain Service Tax

Registration and comply the Service Tax laws accordingly.

2.4 As per provision of Section 68 of Finance Act, 1994 read with Rule 6
of Service Tax Rule 1994 as amended, every person providing taxable
service to any person is liable to pay Service Tax at the rate prescribed in
Section 66B to Central Government by the 5th of the month/ quarter
immediately following the calendar month/ quarter in which the taxable
service is deemed to be provided (except for the month of March which is

required to be paid on 31st March).

2.5 According to Section 70 of the Finance Act, 1994 read with Rule
7(1) of the Service Tax Rules, 1994, every person liable to pay Service
Tax shall himself assess the tax due on the services provided by him and
thereafter furnish a return fo the jurisdictional Superinfendent of Service

Tax by disclosing wholly & truly all materials facts in ST-3 returns.
OBSERVATIONS

3.1 Since the said Service Provider had failed to submit the required
details of services provided during the Financial Year 2015-16 to 2017-18
upto June 2017 , the service tax liability of the Service Provider was
required to be ascertained on the basis of income mentioned in the ITR
returns and Form 26-AS filed by the said Service Provider with the Income
Tax Department. The figures/data provided by the Income Tax Department

is considered as the total taxable value in order to ascertain the service tax
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liability under Section 67A of the Finance Act, 1994 as the said Service

Provider failed to determine the correct taxable value.

3.2 The Service tax payable is calculated on the basis of value of “sales
of services under Sales/Gross Receipts from Services (Value from ITR)” as
provided by the Income Tax Department for the Financial Year 2015-16
and 16-17. By considering the said amount as taxable income, and as the
said Service Provider failed to submit the required details as per above

referred letter, the service tax liability is calculated as under:-

Table-A
Financial Taxable Value as Rate of Service | Service
Year per IT Data Tax inclusive Tax
i.e.Sales/Gross of EC & SHEC | payable
2015-16 29259623 14.5% 4242645
2016-17 24715422 15% 3707314
total 7949959/-

3.3 It appears that the said Service Provider had neither obtained a
Service Tax registration for the services provided by them for the period of
F.Y. 2015-16 and 16-17 nor responded to correspondence made with them
regarding actual services provided by them, concealed the value from the
department, declared to the income tax department. Therefore, it appears
that the said Service Provider had not paid correct service tax by way of
wilful suppression of facts to the department in contravention of provision of
-the Finance Act, 1994 relating to levy and collection of service tax and the
Rules made there under, with intent to evade payment of service tax.
Therefore, the service tax amounting to Rs. 7949959/- is recoverable from
them by invoking extended period of five years under first proviso to sub-
section (1) of Section 73 of Finance Act, 1994 along with interest at the
prescribed rate under Section 75 of the Finance Act, 1994 and also
rendered himself liable for penal action under Section 78 of Finance Act,
1994.

4. PENAL ACTION

4.1 It further appears that on account of all the above narrated acts of
commission and omissions on the part of the said service provider, they
have rendered themselves liable to penalty under the following proviso of

the Finance Act, 1994 and Rules framed there under:-

> Section 70 and Section 77 of the Finance Act, 1994 as amended in

as much as they failed to correctly self assess the tax due on the
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services provided and have not filed the correct ST-3 return and
contravened the provisions of Service Tax laws and did not comply to
the letter issued by the Department and did not provide the required
information/documents.

> Section 78 of the Finance Act, 1994, in as much as they have
suppressed the material facts from the department about service
provided and value realized by them with intent to evade payment of

service tax.

4.2 As per Section 70 of Finance Act, 1994, the fees for the late filing
of return are prescribed. When the nature of default for late filing of fees is
less than 15 days, the amount of penalty is Rs. 500 for 15 days; where the
nature of default is more than 15 days & less than 30 days, the amount of
penalty is Rs. 1000; and where the nature of default is more than 30 days,
the amount of penalty is Rs. 1000 + Rs. 100 for each day subject to
maximum penalty of Rs. 20000/-. Hence, they are liable for payment of late

fees for non filing of ST 3 returns for the aforesaid period in stipulated time.

4.3 Section 70 of the Finance Act, 1994 stipulates that every person
liable to pay the Service Tax shall himself assess the tax due. The
Government has introduced self-assessment system under a trust based
regime which casts the onus 6f proper assessment and discharging of the
Service Tax on the Service Provider. The definition of “assessment’
available in Rule 2(b) of Service Tax Rules, 1994 is reproduced as under:-

“Assessment” includes self assessment of service tax by the assessee, re-
assessment, provisional assessment, best judgment assessment and any
order of assessment in which the tax assessed is nil; determination of the

interest on the tax assessed or re-assessed.”

4.4 In the instant case, the said service provider has failed to properly
assess the Service Tax liability. Thus, they have resorted to suppression of
material facts by not reflecting the correct taxable income incurred in
respect of the services liable to Service Tax in their ST-3 returns.
Accordingly, it appears that the Service Tax as quantified herein above is
liable to be recovered by invoking the extended period of limitation as
provided for under Sec. 73 of the Finance Act, 1994 along with interest in
terms of the provisions of Sec. 75 of the Finance Act, 1994. The said

Service Provider has not disclosed full, tfrue and correct information about
the value of the service

provided by them, and thus, it appears that there was a deliberate
withholding of essential and material information from the department

about service provided and value realized by them. It appears that all
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these material information had been concealed from the department
deliberately, consciously and purposefully to evade payment of Service
Tax. Therefore, in this case all essential ingredients exist to invoke the
extended period in terms of proviso to Section 73(1) of Finance Act, 1994

to demand the Service Tax short not paid.

4.5 In view of discussion in the fore going paras, it appears that all the
above acts of suppression of facts, misstatement and contravention,
omissions and commissions are on the part of said service provider that
they have willfully suppressed the facts, nature and value of service
provided by them by not assessing and paying due Service Tax liability,
therefore, the above said amounts of Service Tax of Rs. 7949959 /- (Non-
payment of Service Tax for the period 2015-16 and 16-17 on Income from
taxable service provided by them), and Late fee (Non filing of Service Tax
returns) for the above period is required to be demanded and recovered
from them under the proviso to Section 73(1) of the Finance Act, 1994 by
invoking extended period of five years for the reasons stated herein
foregoing paras. In view of the facts discussed in foregoing paras and
material evidence available on record, it appears that the said service
provider have contravened the provisions of Section 66B of the Finance
Act, 1994, Section 68 of the Finance Act, 1994 as amended read with
Rule 6 of the Service Tax Rules, 1994 and Section 70 of the Finance Act,
1994 read with Rule 7 of the Service Tax Rules, 1994 in as much as that
they failed to determine; collect and pay Service Tax amounting to
Rs7949959/- (including EC, SHEC, SBC & KKC) for the period 2015-16
and 16-17 as detailed above and they have failed to declare value of
taxable service to the department and thus suppressed the amount of
charges received by them for providing taxable services as detailed

above.

4.6 Further, the said Service Provider failed (a) to take Service Tax
Registration in accordance with the provisions of section 69 ibid; (b) to
keep, maintain or retain books of account and other documents as required
in accordance with the provisions of Finance Act, 1994; (c) to furnish
information / documents called for from them; and (d) to pay the tax,
accordingly the said Service Provider is liable to penalty under the

provisions of Section 77(1) of Finance Act, 1994.

4.7 From the data received from CBDT, it appears that the “Total Amount
Paid/Credited Under Section 194C, 194H, 194], 194J OR Sales/Gross
Receipts From Services (From ITR)” for the assessment year 2017-18 (upto

June-2017) has not been disclosed thereof by the Income Tax Department,
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nor the reason for the non disclosure was made known to this department.
Further, the service provider has also failed to provide the required
information even after the issuance of letter from the Depariment.
Therefore, the assessable value for the year 2017-18 (upto June-2017) is
not ascertainable at the time of issuance of this Show Cause Notice.
Consequently, if any other amount is disclosed by the Income Tax
Department or any other sources/agencies, against the said service
provider, action will be initiated against the said service provider under the
proviso to Section 73(1) of the Finance Act 1994 read with para 2.8 of the
Master Circular No. 1053/02/2017-CX dated 10.03.2017, in as much as the
Service Tax liability arising in future, for the period 2017-18 (upto June-
2017) not covered under this Show Cause Notice, will be recoverable from

the service provider accordingly.

5 Therefore, M/s. MOHD AMIN M DHOLAJIWALA are hereby
called upon to show cause to the Joint Commissioner, Central GST,
Ahmedabad South having his office situated at 757 Floor, GST Bhvan,
Opp. Govt. Polytechnic, Ambawadi, Ahmedabad-380015 as to why:-

> Service Tax of Rs.7949959/- which was not paid for the F.Y.2015-16
and 16-17 as per Table-A in para-11 above, should not be demanded
and recovered from them under proviso to Sub-section (1) of Section 73
of Finance Act,1994;

> Interest at the prescribed rate should not be demanded and recovered
from them for the period of delay of payment of service tax mentioned at
(i) above under Section 75 of the Finance Act,1994;

> Penalty should not be imposed upon them under Section 77(1) of the
Finance Act, 1994 for failure to take Service Tax registration as per the
provisions of Section 69 of the Finance Act, 1994;

> Prescribed late fee, should not be recovered from them for each S.T.-3
return filed late, for the relevant period, under Rule 7C of the Service Tax
Rules, 1994 read with Section 70 of the Finance Act, 1994 and

> Penalty should not be imposed upon them under Section 78 of the
Finance Act, 1994, for non-payment of Service Tax by willfully
suppressing the facts from the department with intent to evade the

payment of Service Tax as explained herein above.

5.1 The proceedings proposed and that may be taken against the
said Service Provider, under the aforementioned provisions of the Finance
Act, 1994 read with the Service Tax Rules, 1994 framed there under, are
saved by the Section 174(2) of the CGST Act, 2017.
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6. DEFENCE REPLY

6.1 The said service provider vide reply dated 02.06.2021 has
submitted that they are not liable to pay service tax as service provided by
them is exempted from service tax. They have requested for personal

hearing time to explain the matter.
7. RECORD OF PERSONAL HEARING

7.1 M/s. MOHD AMIN M DHOLAJIWALA, have been given chance to
be heard in person on 07.11.2022 vide this office letter of even no. dated
17.10.2022, however, the same was return undelfvered with remarks “left’
by postal authority. Therefore same were emailed on 01.11.2022 to the
service provider. Further personal hearing dated 18.11.2022 was fixed and
intimtion of P.H.letter dated 07.11.2022 was sent to the service provider.
Shri Nikhil Joshi, Accountant appeared for the service provider with duly
signed authority letter from the service provider. He stated that party is
engaged in textile job work so they are exempt from Service Tax. The
Service Provider has submiited copy of Income Tax Audit Report for the
period from F.Y.2014-15 to 2017-18, Notification No. and sales register

copy.

8. DISCUSSIONS & FINDINGS

8.1 | have carefully gone through the records of the case and defence reply

submitted by the service provider on 18.11.2022.

8.2  The issue to be decided is whether ;
e The service provider has earned any taxable income on which he is liable
to pay Service Tax.
e The service provider is entitled for the benefit of the exemption Notification
No. 25/2012-ST dated 20.06.2012.

8.3  As per the facts available on record, the Income tax department shared the data
for the financial year 2015-16 and 2016-17 that the said service provider has earned
substantial service income. However, they did not pay service tax on actual sale of

services therefore on the basis of above details the department has worked out the

service tax liability as under:
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Table-B
Financial Taxable Value as Rate of Service | Service
Year per IT Data Tax inclusive Tax

i.e.Sales/Gross of EC & SHEC | payable
Receipts From
Services (From ITR)

2015-16 29259623 14.5% 4242645
2016-17 24715422 15% 3707314
total 7949959/-

Therefore, in the said Show Cause Notice a demand and recovery of service tax
amount of Rs. 79,49,959/- had been proposed under sub-section (1) of Section 73 of
the Finance Act, 1994; demand of interest under Section 75 of the Finance Act, 1994
had been proposed; Penalty under Section 77 and 78 of the Finance Act, 1994 has
been proposed; late fee under Rule 7C of the Service Tax Rules, 2002 read with
Section 70 of the Finance Act, 1994 for non submission of Service Tax Returns has

been proposed.

8.4 1 find that the service provider in his written submission as well as, during the
personal hearing, contended that they are engaged in textile job work so they are
exempt from Service Tax. The service provider has submitted copies of their iIncome
tax audit report ( Form No.3CD), along with, trading Account, Profit and Loss Account
and Balance sheet for the period from 2014-15 to 2017-18, Sales Register for the
period from 2014-15 to 2017-18, and copy of Notification No0.25/2012-ST dated
20.6.2012.

8.5 Now | would like to go through the legal aspects of the taxability of Service Tax.

8.5.1 The relevant extract of sub section 44, 51 of Section 65B, Section 66B of the
Finance Act, 1994, as amended from time to time, is reproduced below:-

(44) “service” means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include—

(61) “taxable service” means any service on which service tax is leviable under
section 66B;

SECTION 66B. Charge of service tax on and after Finance Act, 2012.— There
shall be levied a fax (hereinafter referred to as the service tax) at the rate of
fourteen percent. on the value of all services, other than those services specified
in the negative list, provided or agreed to be provided in the taxable territory by
one person fo another and collected in such manner as may be prescribed.

8.6  The relevant extract of Section 68, Section 69 and Section 70 of the Finance Act,
1994, as amended from time to time, is reproduced below:-
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SECTION 68. Payment of service tax. — (1) Every person providing taxable
service to any person shall pay service tax at the rate specified in section[ 66B] in
such manner and within such period as may be prescribed.

(2) Notwithstanding anything contained in sub-section (1), in respect of [such
taxable services as may be notified by the Central Government in the Official
Gazette, the service tax thereon shall be paid by such person and in such
manner as may be prescribed at the rate specified in section [66B] and all the
provisions of this Chapter shall apply to such person as if he is the person liable
for paying the service tax in relation to such service.

Provided that the Central Government may notify the service and the extent of
service tax which shall be payable by such person and the provisions of this
Chapter shall apply to such person to the extent so specified and the remaining
part of the service tax shall be paid by the service provider.

SECTION 69. Registration.— (1) Every person liable to pay the service tax under
this Chapter or the rules made thereunder shall, within such time and in such
manner and in such form as may be prescribed, make an application for
registration fo the Superintendent of Central Excise.

(2) The Central Government may, by notification in the Official Gazette, specify
such other person or class of persons, who shall make an application for
registration within such time and in such manner and in such form as may be
prescribed.

SECTION 70. Furnishing of returns. — (1) Every person liable to pay the service
tax shall himself assess the tax due on the services provided by him and shall
furnish to the Superintendent of Central Excise, a return in such form and in such
manner and at such frequency and with such late fee not exceeding twenty
thousand rupees, for delayed furnishing of return, as may be prescribed.

(2) The person or class of persons notified under sub-section (2) of section 69,
shall furnish to the Superintendent of Central Excise, a return in such form and in
such manner and at such frequency as may be prescribed.

It is necessary to go through the relevant text to Notfn No 25/2012-ST

dated 20.6.2012, as amended. The relevant text is reproduced below:

“In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,

1994 (32 of 1994) (hereinafter referred to as the said Act) and in supersession of
notification No. 12/2012- Service Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R.
210 (E), dated the 17th March, 2012, the Central Government, being satisfied that it is

necessary in the public interest so to do, hereby exempts the following taxable services

from the whole of the service tax leviable thereon under section 66B of the said Act,

namely:-

30. Carrying out an intermediate production process as job work in relation to —

(a) agriculture, printing or textile processing;
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Notfn No 25/2012-ST dated 20.6.2012 was subsequently amended to read as:

30. Services by way of carrying out, -

(i) any intermediate production process as job work not amounting to manufacture
or production in relation to —

(a) agriculture, printing or textile processing”

9 I have gone through copy of the Income tax Audit Report as well as Trading
Account Profit and loss Account and Balance sheet for the year end 31 March 2016
and for the year end 31 March 2017 and Profit & Loss A/c 1 Apr-2016 fo 31- Mar-2017
and Sales register submitted by the said service provider on 18.11.2022 in their
defence submission. However the same are not showing any evidence that shows that
the incomes comes from job work service of textile processing, that are exempt service
by virtue of exemption noti.n0.25/2012-ST dtd.20.06.2012. The service Provider in their
defence submission as well as during personal hearing has submitted that they are not
liable to pay service tax since they are providing Job work for textile processing,
however they have failed to submit any substantial documents like Contract for
Job work, Job work sales invoice & purchase invoice, Job work goods movement
register/challan register, copy of Job work challan for goods, etc., which shows
that they are engaged in job work for textile in support of their arguments. Merely
claiming the exemption without submission documentary evidence by service provider
can not entitled them for exemption from paying service tax. | also find that the service
provider has submitted the documents shown at Para 8.8 above doesn’t show that they
are providing job work for textile. In absence of the substantial evidence the service
provider is not entitled for benefit of exemption Notification No.25/012-ST dated
20.06.2012.

9.1 | have also gone through Tax Audit report (Form No.3CD) submitted by the
service provider. As per annexure-6 of Tax Audit report (Form No.3CD) showing the
TDS details, | observe that TDS of the said Service provider has been deducted under
Section 194C of Income Tax Act, 1961.

According to the Section 194C of the Income Tax Act, any individual making a
fee to a residential individual, who carries out 'work' as a contract between the 'specified
individual' and the 'resident contractor,’ is obliged and required to deduct TDS (Tax
Deducted At Source).

The word 'work' comprises the following:

e Catering;

« Advertising;

» Broadcasting and telecasting;

» Conveyance of goods/travellers by any method of transport excluding
railway;

» Production/supplying a product based on the specification of buyers by
utilising material acquired from the buyer. Nevertheless, it doesn't bear
when the material is purchased from an unspecified person other than the
buyer.

F. No. STC/04-02/0&A/Mohd/21-22



12

9.2  In view of foregoing paras I find that in absence of substantial documents like
Contract for Job work, Job work sales invoice & purchase invoice, Job work
goods movement register/challan register, copy of Job work challan for goods,
etc., which shows that they are engaged in job work for textile, the claim of
Service provider that they are engaged in business of job work for textile is not
sustainable. Therefore the service provider is not entitled for the exemption of service
tax as the benefit given to the services mentioned at Serial no.30 of exemption
Notification No. 25/2012-ST dated 20.06.2022.

9.3  Further, I also find that the activity carried out by the service provider does not
come with the ambit of the Negative list specified in Section 66D of the Finance Act,
1994, therefore, in terms of sub-section 44 and 51 of Section 65B of the Finance Act,
1994, the activities carried out by the said service provider are supposed to be
considered as taxable service and they were required to pay service tax at the rate
specified as per Section 66B as amended from time to time in terms of Section 68 of the
Finance Act, 1994. Moreover, | also find that the service provider has failed to do so.
Therefore, | find that the allegation made in Show Cause Notice that the said service

provider has failed to pay service tax and demand of the same is legal and sustainable.

9.4 lalso find that the service provider had not provided any substantial documents
for the period of 2015-16 and 2016-17 to the investigating authority hence demand of
service tax was calculated by the Show Cause Notice issuing authority at rate of 14.5%
and 15% for the F.Y. 2015-16 & 2016-17 that arrived to Rs.42,42,645/- on taxable value
of Rs. 2,92,59,623/- and Rs. 37,07,314/- on taxable value of Rs. 2,47,15,422/-
respectively. However during the adjudication proceedings, the service provider has
provided sales register for the F.Y.2015-16,2016-17 and 2016-17 (upto June-2017). On
going through the sales register , | find that the transaction of sales shown as Rs. Rs.
2,95,18,852/- instead of Rs. 2,92,59,623/- for the F.Y.2015-16 and Rs. 2,52,18,852/-
instead of Rs. 2,47,15,422/- as shown in Audited Financial statements, however the
reason of such difference has not been mentioned by the service provider anywhere
neither in defence submission nor during the personal hearing. | also find that the
service provider has submitted sales ledger year wise instead of date wise, hence while
calculating liability for the period 01.04.2015 to 31.05.2015, for the period 01.06.2015 to
14.11.2015 and for the period 15.11.2015 to 31.03.2016. Therefore liability of service
tax has been re-calculated as per the sales register provided by service provider that
comes to Rs.41,60,077/- ( Rs.82,568/- less than the demand made in SCN) for the
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F.Y.2015-16, Rs.37,38,949/- ( Rs.31635 more than the demand made in SCN) for the
F.Y.2015-16 and Rs.10,60,680/- for the F.Y. 2016-17 (upto June-2017).

The service tax liability is worked out as under:

Table-C
Year Period \éaelrv?c:f Rate t:i(sozrwce Tax Liability
01.04.15 to 31.05.15 26,99,907 12.36% 333709
0015 01.06.15 to 14.11.15 1,24,75,715 14% 1746600
16 " 115.11.15 to 31.03.16 1,43,43,230 14.50% 2079768
Total Amount in Rs. 2,95,18,852 41,60,077

Table-D
Year Period ‘gr'ﬁc‘;f Rate t‘;iso‘/i“’ Ice | 1ax Liability
0016, | 01:04.161031.05.16 | 87.78,765 14.50% 12,72,921
17 01.06.16 t0 31.03.17 | 1.64,40,187 15% 24,66,028
Total Amountin Rs. | 2,52,18,952 37,38,949
2017- |01.04.17 t0 30.06.17 70,71,197 15% 10,60,680
18 Total Amount in Rs. 70,71,197 10,60,680

9.5 | also find that from the data received from CBDT, it appears that the “Total
Amount Paid/Credited Under Section 194C, 194H, 194I, 194J OR Sales/Gross Receipts
From Services (From ITR)” for the Financial year 2017-18 (upto June-2017) has not
been disclosed thereof by the Income Tax Department, nor the reason for the non
disclosure was made known to this department. Further, the service provider has also
failed to provide the required information even after the issuance of letters/summon
from the Department. Therefore, the assessable value for the year 2017-18 (upto June-
2017) is not ascertainable at the time of issuance of this Show Cause Notice. Now
during the adjudication proceedings, the service provider has provided sales register
for the F.Y.2015-16, 2016-17 and 2017-18 (upto June-2017). Therefore in the instant
case relying on Board Circular No. 1053/02/2017-CX dated 10.03.2017 read with para
2.8 itis mentioned as the Service Tax liability arising in future, for the period 2015-
16, 2016-17 and 2017-18 (upto June-2017) is not covered under this Show Cause
Notice, will be recoverable from the service provider. Therefore, | have covered the
entire legacy period from 2015-16 to 2017-18 (upto June-2017) as per information/data

provided by the service provider during the adjudication proceedings.

9.6 In view of forgoing paras and Table-C and Table-D, [ find that the service
provider has failed to pay service tax to the tune of Rs. 41,60,077/- on the taxable value
of Rs. 2,05,18,852 for the financial year 2015-16; service tax to the tune of Rs.
37,38,949/- on the taxable value of Rs. 2,52,18,952/- for the financial year 2016-17; and
service tax to the tune of Rs. 10,60,680/- on the taxable value of Rs. 70,71,197/- for the
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financial year 2017-18 (upto June-2017) and in total service tax to the tune of Rs.
89,59,706/- on taxable value Rs.6,18,09,001/-.

10.  Further, I find that the said Service Provider had neither registered themselves
with the service tax department nor had filed ST-3 returns and the same has also been
confirmed by the said service provider in their defence submission dated 18.11.2022.
Therefore, the allegation made in the show cause notice that the said service provider
has not registered with the service tax department as required under Section 69 of the
Finance Act, 1994 and had failed to file ST-3 returns for above mentioned period as
required under Section 70 of the Finance Act, 1994 is found legal and sustainable.

11. | find that the said Service Provider had not paid correct service tax by way of
wilful suppression of facts to the department in contravention of provision of the Finance
Act, 1994 relating to levy and collection of service tax and the Rules made there under,
with intent to evade payment of service tax. Therefore, the demand of service tax
amounting to Rs. 89,59,706/- from them by invoking extended period of five years under
first proviso to sub-section (1) of Section 73 of Finance Act, 1994 along with interest at

the prescribed rate under Section 75 of the Finance Act, 1994 is legal and sustainable.

12.  Further, 1 find that all the acts of suppression of facts i.e non reflecting of taxable
value of service provided by them in their Service Tax Returns or non providing of
correct information at any point of time, omission and commission committed on the part
of the service provider with intent to evade payment of service tax to the tune of Rs.
89,59,706/- on taxable value Rs.6,18,09,001/- for Financial Year 2015-16, 2016-17
and 2017-18 (upto June-2017), rendered themselves liable for penal action under
Section 78 of the Finance Act, 1994. Therefore, | find that the penal action proposed
under Section 78 of the Finance Act, 1994 in show cause notice is legal and
sustainable. Moreover, | also find that the service provider has contravened the
provisions of Section 66B, 67, 68 and 69 of the Finance Act, 1994, in as much as they
had failed to get themselves registered with the service tax department; had failed to
correctly self assess their service tax liability and had failed to pay the correct service
tax to the Government rendered themselves liable for penal action under Section 77 of
the Finance Act, 1994. Therefore, | find that the penal action proposed under Section 77

of the Finance Act, 1994 in the show cause notice is legal and sustainable.

13. | also find that the service provider had failed to file their ST-3 returns for period
April' 2015- September’ 2015; October’ 2015- March’ 2016; April'’ 2016- September’
2016 and October’ 2016 -March’ 2017 within prescribed time frame as well as they had
failed to pay late fees as prescribed under Section 70 of the Finance Act, 1994 read
with Rule 7C of the Service Tax Rules, 1994. Therefore, | find that the demand of late

fee proposed in show cause notice is legal and sustainable.
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In view of above discussion, | pass the following order.

ORDER

| order to recover Service Tax amounting to Rs. Rs. 89,59,706/- (Rupees Eighty
Nine Lakhs Fifty Nine Thousands Seven Hundred and Six only) which was
not paid for the F.Y.2015-16, 2016-17, and 2017-18 (upto June-2017), from
MOHD AMIN M DHOLAJIWALA (hereinafter referred to as "the said service
provider") situated at NEAR MADNI MASJID,/SIKANDER
MARKET,/DANILIMDA, with PAN No. AHZPD9880D under proviso to Sub-
section (1) of Section 73 of Finance Act, 1994;

| order to recover interest at the prescribed rate from MOHD AMIN M
DHOLAJIWALA (hereinafter referred to as "the said service provider") situated at
NEAR MADNI! MASJID,/SIKANDER MARKET,/DANILIMDA, with PAN No.
AHZPD9880D for the period of delay of payment of service tax mentioned above
at Sr. (i) under Section 75 of the Finance Act, 1994;

| order to recover late fee of Rs.80,000/-under Section 70 of the Finance Act,
1994 read with Rule 7C of the Service Tax Rules, 1994 for non submission of
ST-3 returns for the period of April' 2015- September 2015; October’ 2015-
March’ 2016; April' 2016- September’ 2016 and October 2016 -March’ 2017. in

terms of discussions held at above mentioned para of the order.

| Impose a penalty of Rs. 10,000/- (Rupees Ten thousands only) on from MOHD
AMIN M DHOLAJIWALA (hereinafter referred to as "the said service provider")
situated at NEAR MADNI MASJID,/SIKANDER MARKET,/DANILIMDA, with
PAN No. AHZPD9880D under Section 77 of the Finance Act, 1994, in as much
as they have failed to obtain service tax registration under Section 69 of the
Finance Act, 1994.

| impose a penalty Rs. 89,59,706/- (Rupees Eighty Nine Lakhs Fifty Niné
Thousands Seven Hundred and Six only) which was not paid for the F.Y.2015-
16, 2016-17, MOHD AMIN M DHOLAJIWALA (hereinafter referred to as "the
said service provider") situated at NEAR MADNI MASJID,/SIKANDER
MARKET,/DANILIMDA, with PAN No. AHZPD9880D, under Section 78 of the
Finance Act, 1994 for non payment of service tax by wilful suppressing the facts
from the department with intent to evade the payment of service tax explained

hereinabove.

9 l
(MARUT TRIPATHI
Joint Commissioner

Central GST,

Ahmedabad South.
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Date: 12.2022
By RPAD/By Hand Delivery:
To,
M/s. MOHD AMIN M DHOLAJIWALA
NEAR MADNI MASJID,/SIKANDER MARKET,/DANILIMDA,
Copy to:

Copy to:
(1) The Hon'ble Principal Commissioner, CGST, Ahmedabad-South.
(2) The Deputy/Assistant Commissioner (RRA), Central GST, Ahmedabad
South.
(3) The Deputy/Assistant Commissioner, Central GST, Division-lV,
Ahmedabad South.
(4) The Superintendent, Central GST, Range-l, Division-ll, Ahmedabad

outh.
Véj/'?' he Assistant Commissioner (System), Central GST, Ahmedabad

South.
(6) Guard File.
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