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W_IEF FACTS OF THE CASE

{On the basis of mmformation received that WM/=s. Bhavani
Constraction Company (PAN Ne-AAEPBBE590Q) situated at 6, New Vaishali
Society, COpp. Devashish Schocl, Bodakdev, Ahmedabad t(hereinafter
reflvrred Lo as "the assessee” for sake of brevity) was engaged in providing
tasnable services bt had ren obtaimed service lax reglsiration and had ool
paeld service tax, mnguay was iniviated against the assessee by way of
Inspection under suthorization. Inspection of the said assessse was
initiated under autherization was carried out on 17.06.201%9,

2. During the course of inspection, the assessec had subinited
auddited Balance Sheet for the year 2014-15 to 2016-17 and Trial Balance
Sheer for the peniod [rom April, 2017 to Junsg, 2017 and some work orders
for construction/maintenance of road. The assessee producced  the
following work orders:

“r Subject of
Drate of Work Order
Letter work [zsuing Amount of
o. | Reterence WNo | order Avuthority work order
Strenghning of
Fxecubive vATIOU S roads
Engg, Eoad |of
and building | Talulkaldatar,
Dept, Mardiad,
Khedamilkiy | Memdabad
01.003.2 | atPanchayat | and Mouda of
1[AB/TC/VC/13 (014 , Madiad JilaKheda ZOS2B1T0
) Improvement
of Fural Road
urider SCEP in
Executive Crandhinagar/
Enge, R&E | ManasarTahilk
Deptt, i, Package No.
DF/BV/TC /24 | 26.06.2 | Gandlunaga | Gandhi fSCSF
2116723715 ) 5] T S1/2014-15 Ta6ad47T51
Executive | 3CSI-2015-
Enge, R&B, | 16/ 3uvidie
Chscirio\Pan | Paih Package
MMO/TC/7LY | OF.00.2 | chayal, Na. 4, Taluka-
22016 016 Lehsana Kadi DO40085
Executive OWE 2015-16
Engg, R&EB, | Suvidha Path
MMO/TC/ 716 | 07.06.2 | DisctrictPan | Package No. 4,
1] #2016 016 |chayat, Talaka-Kadi 7711152
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hlehsana

¢
Executlive OWER 2015 16
Engg, R&E, | Suvidha Palh
DisctrictPan | Paclinge
MKOSTC/5392 | 258.04.2 | chayat, No. 13, Taluka-
O /2016 016 Mehsata Mehsana D BY6HG
Excrutive | OWR 2015-16,
Engg, R&B, |Paclkage Mo,
DizctriciPan | 17, Taluia-
MM/TC/593) |28.04.2 | chayat, Vijapur
62016 016 Wchsana D29 23
Execulive SR(2013-18)
Engg, R&E | PithapurbMauh
Dreptt, r1 Road to
DRE/BV/VC/1 | 07.07.2 | Gandhinaga | Kallea Mata
T H3I1/ 16 0l6 r Road 3197264
Execnative OWR-2014- T
Engg, R&E, | 13(¥ Years),
DisctrictPan | Package MNo. &,
MM/OJSTC/10 | 30.01.2 | chayat, Tiahaka-
A D/2015 015 hMehsana Vishnagar 1505152
Lxecuiive SER{FD-PR)-
‘Enee, R&B, |2015-16,
DisctrictPan | Package Mo, 6,
MMO/TC/ 869 | 2530072 | chayat, ‘Falulea -
o 2016 r 6 Mehsana Viyapur 1036329
Executive OWR Z015-186, |
Engg, Ré&R, | Package Nao. '
DisctrictPan | 18, Taluka-
MMG/TC/591 | 28.04.2 | chayat, Vijapur :
10| f2016 OIE Mehsana 4868360
) Execluiive | SR(2015- 16]
Engg. R&B, | Packape No 3,
DisciyictPan | Vishnagar
MMO/TC/676 | 20.05.2 | chayat,
11| /2016 016 Mehszana SR19707
Constra cﬁng T
Bhumellaxmi
| puraVeniplira.
Executive Road and
Enge, (R&B], | Uttar Sanda,
ABSTC/VC /3T | 25.02.2 | Kheda, BhathijibMandi
12| f2016 016 Nadiad rto Express 10594056
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| Way Poad off

L .
Madiad
Constructing
RajnagarSolan
kipura Road
Joining
NarsandaCons
ory Reoad
[Kilometer /0
o 2/0) off
Madiad Faluka,
Executive Eheda Under
Engg, (R&B], OWER 2015-16
AB/TC/VC 12 | 16.02.2 | Khieda, Package No,
13132 di6 Madiad 12 LR
) Executive | SR 2016-17,
Engg, R&E, |[Fackage Mo, 2,
MisciTictPan | Taluka-
MMO/TC /402 | 28.03.2 | chaval, Wijapur
14| /2017 OLF hlzhzana o444 14452
Eesurtfacing of
Executive Anodia to
Crge, BB | Maudi Boad,
Depit, Taluka-
DR PEYV/VC /D | 10.04.2 [ Gandhinaga | Mansa,
15| 2097 /2017 aLy T Gandhinagar 24846663
Rezu rfa"ﬁ:hing
Executive atid
Engg, R&R | strengtheming
Deptl, of variols
DE/BY/TC/5T | 18.02.2 | Gandhinaga | roads in
16 |6/3272017 017 T Mansgs Taluka 50289555

- ———

2.1

Section B3 of Finanoe Acl, 1994,

Further, the assesses also farnished the 26AY5 for the peried
from 2014-15 to 2017-18.

A Statement of Shri vipulkuamar V. Baret, Parimer of M/s.
Bhavani Censtruction Cornpany was recorded on 17.06.201%, under

dated 17.06.2019 12 appended below:-

The scanned copy ol the Statement
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2.2 On perusal of the above statement tendered under
Section 83 of Finance Act, 1994, it is seen that he interafia slaled
that they have heen engapged mainly in providing Fead Constroction
Service o Government, He admitted their Serviee Tax labiity under
RCM towards to service received in respent of GTA and he stated
that the non-payment of Service Tax liability under BCM on their
part and will discharge the same at the earliest and will submit the
copy of Challans.

2.3 Scrutiny of the 26A5 for the peripd from 2014-15 to
Z017-18 [upto June 17] indicated that the asscssce had received
payment for which T3S had been deducted under Soc. 1948 of
Income Tax Act from the foilowing clients:

3r Mo | Mame of Clienl Work order
sLommilLed ar
nct
i Capital Projecr Dirsion Gandkinagar Mo o
{2 “District Panchaya: (tardhinagar | Tes
Q03 Execulive Cnpg Panchayat Mehzana Tes
e KheraluMagar palika - AR
05 Kalol Municipality LW
¥la] Samvit Buildcures Private Lid Mo
(7 Wijapur Nagarpalike ~ Mo
{12 Qffice o the XEMN Mo
O Rad Construction et Ltd . M T
1 10 Vijapur Nagae Palike Grough Yos
11 Ashish Construclion Cormnpansy Mo
12 Jay J aveshlonmar Barat Mo
13 - Rachna Inlrastriclure Lid Mo
14 B C Fazel fve -
15 Shyamsvnder Shrichand Karagwal Mo
16 Sankalp Infrastrocoure M )
17 Ex&f:u!,h;ﬁngg RED Divieion Ne

The assessee was asleed to submit copies of the Worls Crder/
Contract i1 respect of chenls  appeartmg al 51, Nos
1,4.0,6,7,58,9,11,12,13,14,15,16 and 17 i the table above for the
purpose of ascertaining the naturee of work undertaken by them.

Ehawvani 20 &5 CGET_Ahmd-EBauzh_ADC Peps & oi 59




However, the asscssce could not produce the said Work Orders
Contracts on the count that the same woere mis-placed and they
were 1ot in a position to locate thom.

2.4 Section 1940 of the Income Tax Act, 195 reads as
unrder:

"Any person responsible for paying any sum o any
resident (hereafter i this section referred to as the
contractar} for carvying out any work fncheding supply of
labaur for carying out ony work) @ pursuance of a
contract betiwesn the comtrixctor and o specified person.
shafl, at the time of credit of auch aum o the account of the
contractor or at the fime of payment thereof th cash or by
isstae af a chegue or drgfl or by any olher mode, whicherear
15 eqriter, deduct an amount egual to—

il  one per cent where the payment {5 being made ar
credit 1s batng given to an individual ar @ Hindu undivided
familyy

ftiy fwo per cent where the payment is being made or
credit 15 bemng given ta o perswt other thoan an individial
or o Hingu urnclivided family,
0f Stich 1. gy eomesLlax on income comprised therein, ”

In lerms of the above provisions, 10 appeared that in case
of Works Conuwact and Labor Condracl, thoe perzon rmaking fhe
paymnent towards such contract is required to deduact tax at source,
Therefore, it implies that in cases where TDS has been deducted
under Sec. 1940 of the [hicome Tax Act, the congideration has been
received towards a Work Contract ot & Labor Contract., Accordiniply,
1t appeared that the amount recerved by the assessee from the
customers as listed tn the table at para 2.1 above, as evident from
their 26A3, is a consideration ftowards services rencdered In respect
of Work Contract or Labor Contract entered into by the assessee
with the respective customers,

2.5 Caring  the course of eoguiry, the asscessec  had
contended that they had undertalkten the work of Constiuction of
Rowds which was exempted by virtue of 3r No. 13 of Noin. No.
253/2012 ' as amended. However, it was observed that the
assesses could produace documentary evidenee In respect of their
claim rmly in respect of the clients mentioned at 5r Neos, 2,3 and 10
to the table at para 2.3 and no documentary evidence was produced
in respect of the othoer clients, 8r, No. 13 of Netn, Mo, 25/2012 5T
exernpts the services provided o a Government, Governmental
Authorily, Local Body in respect of the work of construction of road
and az such it 18 incgmbent upon the assessee to establish that
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their services were exempt by way aof decumentary  evidence,
However, it was observed that the assessee have failed to
substantiate their claim in respect of Lhe clients at Sr. Nos.
1,4,5,6,7.8,9,11,1213,14,15,16 and 17 to the effect that such
ReTVICES Were exempted,

2.6 It 15 a well settled principle of law that the onus to
cstablish the eligibility of exemption lies upun the person who sceks
to elaim the exemption. In the instant case, it was observed that the
assesses had failed to produce any Work Order/ Contract, cte, to
establish that the worle undertaken by them is covered umnder Khe
mbIt of 3. No. 13 of Notn. No. 25/2012 ST. Also it was an
cquivalent fact on record that the TDS has besn deducted under
Sec. 1940 of the Finance Act which implies that a service has been
rendered n respect of a Work Contract or a Labor Contract. Under
slich circumstances, it appeared that the revenne had no option but
L resort to computation of the service tax liability on the basis of
Lhiz relevant material which was available on records in terms of the
provisions of Section Y2 of the Finance Act, 1994 which reads as
under:

If any person, Hable to pay service tax, —

fal  foils o furmish the relm under seclion 70;

i  having made a retwmn, fails to cssess e fox in
accardance with the pruisions of this Chapier or rules
made thereurnder,

the Central Exvise Officer, moy reguire the person to
prodiuce such aocoinls, doctimients or other evidence ns he
gy deam hecessary and offer taking into accound all the
relevant material which (s availuble or which ke has
gathered, shall by an order in writing, afier giving the
person an opportunity of being heard, make the assessment
af the value of taxable service ta the best of his fudgmeni
and  determine the swm payuble by the assessez or
refundable  in the assessee on the basis of such
HESESSHERT,

In wiew of the above provizions, it appeared that the
income Teceived, as evident from the 26A8, in cases where the
assessee had not furnished any Work Conteact 1o establish that the
activity 1s exempted under Notification No. 25/2012 ST, is liable to
Le considered as laxable value for the purpose of charging service
tax,

2.7 Further, Rule 2A of the Service Tax (Dotcrmination of
Value] Eules, 2006 provides for valuation it respect ol scrvice
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pottion im Works Contract. The term “Works Contract’ has been
@ defined at Sec. 65B(54) of the Finance Act, 1994 as under:

Mwarks confrucl” meane o contract wherein fransfer of
property in gocds invalved in the execution of such
conitract s levialle to tax as sale of goods and such
contruaet 15 for the purpose of conying out construciion,
ereclion, commissioning, installaiion, completion, fitting
out, Fepdtir, maintenwics, renovation, alteration of any
mavable or immaovable property or for carrying owt any
otfier sunilar activiiy or a part thereof in relation to such
property;

Im the insiant case, the asscssce had not furnished any
Work Contract/ Agrecment and as such the revenue was not is a
position {o ascertain whether transfer of property in goods was
invalved in the execution of such coniract which leviable to lax as
sale of goods. In absence of any document to indicate that the
assessee had provided Worles Contract Service, it appeared that the
valuation in terms of Rule 24 of the Service Tax (Determination of
Value) Rules, 2006 cannot be extended o the sssessee and the
entire value has to e considered as taxable value in ferms of the
provisions of Seolion 67 of the Finance Act, 1994, This is especially
50 in lght of the fact that the coneact maybe a Weork Contract or a
Labor Contract in terms of the provisions of Section 194C of the
Income Tax Act. In case of a Labar Contract, there would be no
transter of property in goods and ithe sald works would not fall
within the ambil of Works Contract as specified under Sec, 685E(54)
of the Finance Act, 1994,

2.5 The tertn ‘service’ has been defined at Section 65 {B) clause
44 which reads as under:

“service” means any activity corred owt by o person for
unother for considerafion, and ineludss a declared cerpics,
Bt shall not inchide—

faf ar activily which conshfufes merely,—

(i} i transfer of fitle in goods or immovable property, by way
of satle, ift or in any other manner; or

(i such fransfer, defivery or supply of any goods which is
deemed v be a sale within the meaning of clause [294) of
article 2686 of the Constitution, or

(i) @ frunsaction in mancy oF actionable clairm;

(B & provision of serdce By o erpelogee 0 the arnployer in
the course of or i relativn 1o his employment;

fef fees tuken i any Cowrt or nbunal esiabiished urcdsr any
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law for the time being in foree.

In terrus of the above definirion any activity nndertalen by
a persom for another for a consideration tantamount to service, In
the Instant case, it is observed that the assessee has undertalken
certlain activities for the respective persons and have received a
constderation against performing such activities for which TDS has
been deducted under Section 1924C of the Income Tax Act. Thus, the
activities performed by the assessee appeared 1o be covered under
the ambit of ‘service’ as delined at Sec. 655{44) of the Finance Act,
19494, Morcover, the assessee had not produced any evidence to as to
ndicate that such activities are covered under thwe Negative List as
specdlad under Sec. 461 of the Finance Act, 1994 or exempted and
as such they are ‘taxable services’ in terms of the provisions of Sec.
G5B(>1) of the Finance Act, 1994 on the basis of best judgment in
termns of the provisions of Section 72 of the Finance Act, 1994

2.9 In view of the above, it appeared that the assesses have
not paid service tax to the tune of Rs. 30,27,283/- (as detailed in
table under) in respect of the scrndices rendered by them to the
fustomers appearing at Sr. MNes. 1,4,5,6,7,8,9,11,12,12.14, 15,16
and 17 of the table at para 2.3 hereinabosye

3.

Worlt orders
submitted to
catablish
Fayment eXemphion
Finaneial | receipt in | under Natn, Taxable
Year 20A5 No. 25/2012 | value [Rs.] | ST (Rs.)
2014-15 546564740 BE394120 45022320 DHEETI0
20151/ LAS0RY 15240501 Sloe3%91 BY2IET
201e-17 ATTRERTAG 45399371 12386425 1857954
2017-18
[Lpto
June) H30S42TH tBlEAwal 3921245 AaBgs202
' 6,84,87 481 BOITIRT

Further, on comparison of the ncome as shown in the

Profit and Loss Account vis-d-vis the income received in respect of
which TDS has been deducted under Sec. 194C of the Income Tax
Act It appeared ithal the assessee has received certain other income
m addifion to that pertaining to Works Contract/ Labor Contract as
tabulated under:
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Inecome as Difference
per Payment between
Finaneial | Balance receipt In Efs and
Year Sheet 26A8 |Rs.] |26AS [Rs.|
2014-15 | 56754951 | BAT28489 | 2056462
2015-16 E W E Srtois 23140492 TIHITIA
_EUIE-IT SRER559T GHISL40E 443191
2017-18 '
{Lpto
e 25472165 2R0542T70 424587
Tatal 171452906 | 150178663 | 12275333

The asscssce did not appear to be in a positinn to Mumish
aryy documents whatsoever so as o establish the pature of work
against which such income has been received. However, in view of
the stalernent dated 17.6.2019 of Shri Vipul Ewmar Barot, Partner
of the assesses, it appeatred that the nature of business undertaken
By them 1= rendering services. In absence of any documcots or
explanation offered by the asscesce, it appeared that the said
income of Rs, 1,22, 75.333/- is liable to be considered as taxable
value by applying the best judzment assessment under Sec, 72 of
the Finance Act, 1994 as discussed hersinabove.

3.1 The service Llax liability onr such  incorne of Rs.
1,22 75 333/ comes to Hgu. 17 50, 822 /- as detailed under:
Financial [Income as Payment Difference (Serviee Taw
Year per Balance |receipt in hatween Bf s
SJheet 26A5 ghd 26A5
d014-15% 5R751UE] S4T72R489 0304572 250471
2015-1G 30524285 23140440 FIRATEAS 107 06S0
2016-17 5EGURIYT 2R 2554065 44011191 BhROAD
2U17-18 25478163 23034270 292257 303733
upte Jure) |
Total LT1N530405 L9 17RERS 123275243 1750882
. Further, on scrutiny ol the expenses shown in the

fmanoal statements of the assessee, it was observed ithat the
assessee had ncurred expenditure towards transportation and had
made payments to the various transporters. Tn terms of the powers
cenlerred under Sec. 68(2), the Government has issued Motn, Mo
3072012 5T dared 2062012 as amended, wherein the class of
services under the reverse charge mechanism, the person liable to
pay scrvice tax and the oxtenl of service tax payable by such
persor, has been  specified. For ease of reference, the said
notfication s reproduced herennder:
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“In exeroise of the powers conferred by sub-sectior (2} of
sectien 68 of the Finance Act, 1994 (32 of 1994), and in
supersession of {i) noiification of the CGorernment of Indin
n the Ministry of Findnee [Depoartment of Revenuel,
No, [5/2002-5ervice Tax, dated the I7th Morch, 2012,
purblished in the Gazefle of Mdw, Extroordinary, Part I
Secfion 3, Sub-secton i), tvide rumber .S58 27 3(E), duled
the 17vth Marck, 2012, and i) notificafion of the
Government of dia in the Ministry of Finance
(Departmeant af Felenue), No, 36/ 2004-Sariice
Tax, dated the I1st December, 2004, published in the
Gagetie of India, Extraordinary, FPoart [, Section 3, Sub-
section fi), vide number GASF  B4HEl  dated
the 3Ist December, 2004, cxcept as raspects things done
or omitted tao be dome before such supersession, e
Ceniral Governmant hereby nofifies (he follotving todble
sarpices and the extent of service tox payable thereon by
thie parson llable to pay service tox for the purposes af the
sald sub-section, namefy —

I. The taxable services,—

Aifil Lo

fifl  provided or agreed to be provided by a goods
ransport ogency tn respect of transportation of goods by
road, where the persen liable to pay fretght is,—

fa) any factory registered under or guuerrend by the
Ifactories Act, 194E (43 of 1843k

B} any sociefy registered under the Soceties
Registration Act, 1860 (21 of 1860) or under any other lauw
Sfor the time betng i foree tnany pavt of India;

o) any co-operative soclely established by or undear any
e itiN

() any dealer of excisable gnods, who (s regisierad
under the Central Excise Act, 1844 [T of 1944) or the rudes
Made thereunder,;

(e} any body corporate established, by or under any
lard: or

(] ary parfrership fom whether registered or not undar
angy faw including associaliun of parsons;

The extent of zervice €ax pavable thercon by the person

whe provides the service and the person who receives the scrviee for

Bhavani_OIC 55 _CHET_ahmd-Sauth_aD0C_Page 12 0 38




the taxable services specified at (I) te Motn, No. 30/2012 ST as
@ amended has been specified al the Table ar I of the said notification
and the relevant portion of the same has baen reproduced as under:

TAELE
8l. | Description of a service |Percentuge  Percentage
No. of service of service
tax payable |tax payahle
Ly the by thu
person porson
providing teceiving
| Fervice the zervice
2 |in respect of services il 1001947

1rrovided nr agreed o be
provided by o goods
ILrAanspolt ag=ney in
rospoct of lransportation
of goods By road

4.1 The person Hable to pay service tax under the reverse
mechanism charge has also been stipuiated tnder Rule 2(d) of the
service Tax Rules, 1994 which reads as under:

"2} “peracn Hable for paying service tax?, -

(i} in respect of the taxable services notified under sub-
section {2} of saction 68 of the Act, mcans,-

(Aab ___. _

(Bl in relatiorn lo service provided or agreed 1o be
provided by o goods dfranspert dgancy in respect of
transporiation of goods by road, where the person Hable to
oy freight is,—

(I} arny factory registered wreler or governed by the
Fuctories Act, 1348 (03 of 1948);

(Il any socely  registered  under  the Sogeties
Registration Act, 1860 {27 of 1860 or under any other law
for the time being in force in any part of Indic;

(I} any co-operative society estoblished by or under any
lodr

(V] any dealer of excisalile goods, whe is registered
under the Central Excise Aci, 1944 {1 of 1944 or the rules
triacle thereunder,
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(¥]  wny body corporate established, by or under any
fgu ar

(VLD any partnership firm whether registered or not under
any luw ncluding associution of persons,

ARy person who paus or is lable o pay freight either
fumself or through his agent for the transporiation of such
goods by road in a goods curviage”

.2 In the instant casc the service recipient is a partnership
firm and have received the services of ranspartation. Thus, in
lerms of the provisions of Sec. G8(2) of the Finance Act, 1994 read
with Rule 2(d} of the Service Tax Bules, 1994 and MNotn, No.
30/2012 8T as amended, the assessee i.e. the sorvice recipient was
liable to pay 100% of the service tax payable in respect of such
fransportation  services. The service not paid on such
transportation scrvices comes o Rs, 4,04 427/ - us tabulated nnder:

1Aax

Caleulation of Service Tar on Reverse Charge baais

S.-.-.r'.'.m ! Tamabi= Wolue

- Sruss AEazrnesL =T | ] CursLandsn
Ty ; ;
es AL [7 54 T Rate | AT Fayahle | BT Medd L
Qi-25 | ara | uToM462 ;SR AA0a7 19a1 b | Txus | 230733 T 31750
2AMNL5-1 —_—
®  ara | sazeac 2,03 493 1.58.807 14.5 | 24177 -
ANl ) GTA | mbL1Ez | 1330000 ST0427 | B0 BEI0S | | agpnn | #So6d
ZuL-18 .
I::.ﬁ: BT [ 1347292 3,175 4,04 217 150 | 50,6335 B et
2
Tl LinTne | 404437 | raneme |o3ngenr
1 —
5. In view of the forgoing paras, it appearsd that the tolal

outstanding service tax liabality {or the period from April, 2014 (o
June, 2017 15 summarized as follows:

| Service Tax Liabilily in respect of income for
which TDE has been deducted under Section Q0,277 283
194C ol the Income Tax Act L
service Tax liahility in respect of incomc

other than the above which is shown in the P 17,50 852
&l Account o
service Tax llability for RCM in respect of 4.04.427
GTA

‘Total Service Tax Liability (incl. cess] 1,11,82,582

B. Iarther it was observed that the asscssce had failed to

file the periodical service tax returns in terms of the provisions of
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Secton 70{1) of the finance Act, 1994 read with Rule 7 ol the
Service Tax Fules, 1994, Thus, it appeared that the assessee was
liable to pay late fees in terms of the provisions of Rule 7C of the
service Tax Rulos, 1994 as calculated under:

3. MO, FY. I Time poriod Lare fes
A 2014715 “April 1o Sep — lsoone T
{il 2014-15 ot to March 20000
2] A015-16 Ap-il Lo Sept. 20000
i) 2015-16 Cret to March 20000
RS 2016G-17 April 1o Sept. 20050
(i) Z016-17 Tt o March o Z00a0
(i Z0L7-18 April ta Juns 20600
Total 1,44 (W0
7. In wiew of the above, it appeared that the assessee have

not paid service tax to the tune of B 1,11,82,592/- (as detailed at
above] during the period from 2014-15 to 2017-18 {Upto June 17).
Further, it was observed [hat the assessee have failed to olitain
zervice tax registratbon and alse failed to file their 3T-3 retarns.
Accordingly, it appesrsed that the assessee have comiravencd the

fllpaing provision of law:

B

sec, 7O of the Finence Act, 1994 read with Kule 7 of the
Service Tax Fules, [994 in as much as they failed to assess
the service tax due on the declared services and reflect the
taxabile value of the same 10 their 3T-3 returns as well as
failure to file 3T-3 returns.

HSection 68(1] of the Finance Act, 1494 read with Rule & of
the Service Tax Rules, 1991 in as much as they (ailed (o
pay Scrvice Tax in the bme and mannet as presceribed on
the above sald services.

Section &Y ol the Finance Act, 1994 read with Eule 4 of the
Service Tax Rules, 1994 in as much as thoy failed to ebtain
scrvice tax registration within the prescribeod time frame

Section 6G8(2) of the Finance Act, 1994 read wilh Rule

2(d)B} of the Service Tax PFules, 1984 and Notn No.
302012 8T as smended in sz much sz they failed to
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cischarge their service tax liability under the reverse
charge mechanism in respect of GTA Services

Thus, it appeared that the service tax to the tane of RBs.
1,11,82,592 /- was liable 1o be demanded and recovered from thoem
in lerms of the proviao to Sec. 73(1) of the Finance Act, 1994 along
with 1mterest in terms of the provisions of Sec. 75 of the Finance act,
1954

7.1 Section 7O of lhe Finance Act, 1994 stipulates that every
pergon liable to pay the service lax shall himself assess the tax due.
The Government has introduced self-assessment system under a
trust based regime which casts the onus of proper assessment and
discharging of the service tax on the assessee. The definition of
“asgessment” availakle in Rule 2b) of Service Tax Fules, 1994 is
repraduaced as under:

‘assessment” includes sell assessment of seriice tax by
the assessee, re-assessment, pravsionad assessmend, besi
Judgment assessment and any order of assassment in
which the tax assessed is wil; defermination of the interesi
on the fax assessed or re-assessed.

- In the instant case it appeated that the assesoee has
fadled to properly assess the service tax liabiltty and also failed to
reflect the correcl information in the ST-3 returns by way of not
filing 5T-3 retums. The assessee also failed o obtain the service tax
registration. Thus, they have appeared to be resorted to suppression
of marterial Maclis by not refllecting the income accrued to the tune of
s 2,07,62 814/ -on account. af rendering laxable services in their
=T-3 returns as well ag the expenges of Ka. 1,15,79,984 /- which are
hable to service tax under the reverse charge mechanism. Thesze
facts only came into notice only when the department conducted an
ernqglriry against the assessee. Had the enaniry been not initiated, the
said facts would never have seen the light of the day. Theretore, the
said Service Tax of Rs. 1,11,82,5927-not paid by them appoared to
be liable te be recovered by invoking the extended porigd of
limitatien as provided for under proviso to Section 73(1) of the
Finance Act, 1994 along with interest in terms of Lhe provisions of
Seciion 75 of the Finance Act, 194,

T.3 In the =self-assessment era, the Serwce Providers are
required to be preactive in declaring their activities to the
department and getting themselves registered and fulfill their tax
obligations. Service TaxX being an indirect tax requires the service
provider anly to celleel the same from the service receiver and remit

it to the Government. The Governiment has from the very beginmng
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placed full trust on the service provider so far service tax ia
concerned and accordingly measures lilke Sell-assessments e,
trased on muloal trust and confidence are in place. Further, taxable
service provider is not required o maintain any statutory or
separate records under the provisions of Service Tax Rules as
considerable amount of trust is placed on the service provider and
private records maintained by them for normal business purposes
arc accepted, practically for all the purpose of Service tax. All lhese
opcrate on the basis of honesty of the service provider: therclore,
the governing staluiory provisions creale an absolute liability when
sy provision is contravened or there is a breach of trust placed on
the service provider. Im lhe instant casc the assessee has nol
complicd with the provisions of Service l'ax. They have received
cash amount from customers but did not disclose the same before
department nor paid service tax thercon and these facts came 1o the
knowledge of the Department only when the coguiry was initated
by Department., This acl of the sald assessee appoared to be
tantamounl to willful misstaterment and suppressing the facts with
an intention te cvade service tax payrnent. The assessee is also
liable for penal action as per Section 78 of the Finance Act, 1594 fur
making willlul misstatement and suppression of facts from the
department, with an intention to evade service tax payvment.

7.4 Moreover in the present regime of liberalization, sclf-
aseesatnent wand filing of ER/ST returms online, ne documents
whatsoever are submitted by the assessee to the department and
theretfore the department would come to know abouot such non-
payment of duty/servicee lax only during audit or preventive fother
checks. Therefore, it appeared that all these information has been
concealed  Irom the department deliberately, consciously and
purpcsefully 1o evade payment of service tax. In the case of Mahavir
Flastics versus CCE Mumbai, 2010 (255) ELT 241, it has been held
that if facly are pathered by department in subsequent investigation
extended pericd can be invoked, In 2009 (23) ST 275, in case of
Lalit Emterprises vs. CST Chonnai, it is held that extended period
can be inveked when departient comes to know of service charges
reccived by appellant on verification of his accounts, Therefore, in
thiz casc all essential mgredients exist o invoke the extended
period under proviso to Section 73 (1) of Fmance Act, 1994 o
demand the service tax nol pald along with interest under Section
75 of the Act 1bid. All these acls of conlravention of the provisions of
ithe Finance Act, 1994, and Rulex framed there under, appeared to
have been committed with ntent to evade payment of service tax
and econslitute coffennce of the nature and type as described 1
section 78 ol the Finance Act, 1994
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In the case of Raihi Sweel & Power Lid. -2015(321)
& ELT200{AlH, The High court of Judicature at Allahabad held that.

*32, We further find that wnder Rules, 2004, o burdeni is cast
upan the manufacturer to ensure that Cenvat oredit s comecty
claimed by them and proper records are meaintained in thot

Fenar.

33, The assesses, n response lo the show cause nolice had
stated that there 1= no prowision in Central Excise Low to
disclose the details of the oredil or o submit the duty paying
documents, which @ our opinion s false and an altempl to
deliberately condraveng the provisions of the Act, 15344 and the
rules made there wunder with an infen? (o evade The duty,

4. [roour opindor, the fuacts of the present case elearfy sugges!
ralfild suppression of materal facts by the assessee gs well as
contraverttion of the provisions of the Act and rules fromed there
under with an intent o evade the demand of duty as would be
cotered by Clavses IV oand Vof Section 71A{1) of the Act, 1944,
Therefore, the thvocation of the extended period of limitation in
the facts of the present case 15 fully justified. ™

Similar view was expressed lry the Hon'hle High Court of
Judicalure for Andhra Pradesh sl Hyderabad in the cage of
aree Ravalazeema Hi-Strength  [lypo  Lid.  Versus
Conunissioner of Cus. & C. Ex., Tirupail - 201% (275) E.LT,
1567 (A.P.) Held:

“@.  The condention of the leamed counsel for the assessee that
the extended period of Imitation of five yeors for recovaery of the
duty under the provise to Section 11A71) of the Cenfrad Exeise
Act, 1944 wonld nol be gomiluble to the Revenwe in this oose, as
the penalty proposed to be levted was dropped, dees not hinld
water, The extendad pevod of five years for recovery of duties
efther levied or short-levied arizes under varions sifnations such
as fraud, collusion, wilfulmis-statement, suppression of facts or
condreaseniion of the provisions of the Aot or the Rules made
thareunder with tntention o evode papment of duty, £ = no
doubt true that the conditions that wauld extend the normal
period of one year fo five years would also atiract the Imposition
of penaity [Union of mdia v. Rajusthan Spinning and Weauing
Mills - (200%) 13 SCC 448 = 2000 {238 ELT.3 (L5.C}H. Hut
merely because the ingredients for Goih are the same, 1f weolld
nel mean that m ocase penally s not imposed, the duty alss
connol be recovered, Once the assessee auailed credif under
Rule 2{k) of the Rules of 2004 without enfitlement it
amounts to contravention of the rule with the intendion of
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crading paymenit and the extended period of lmitation
would be available fo the Revenue, notudthstanding the

decision not to purpose penalty upon the assessee.”

The Hont'ble Supreme Court in the case of Commissioner
of C. Bz, Aurangabad Versus Bajaj Aute Ltd - 2010 [260)
ELT. 17 {3.C.) - has held:

*12. Bection 11A of the Act ermnpinvers the central excise officer
to inittate proceedings where duty hoas ol been levied or short
levied within six months from the refevant date, Bul the prowso
to Section 11A[71). prowvides an extended period of lmftafion
provided the dufy is not levied or paid or which has been shori-
levigd or shaorf-paid or erroneously refunded, iF there is fraud,
collustan or any willful mis-stalemmen! or suppression of facts, ar
cordravention of any of the provisions of this Act or of the rules
radde there wnder with irdend 0 evade payment of duty. The
exterdded period so provided iz of five peurs nslead of six
rmonths, Since the provico extends the period of Imitation from
six months to five years, i needs to be construen sirnctly. The
frutial burden (s on the department fo prove that the situalion
wisualized by the proviso existed. But the burden shiffts  on the
assessee once fthe depoariment s gble fo produce meaterial fo
show thal the aonpellont s gquiliy of ry of {hose simQfions
visualized in the Section, ®

8. Therefore, Bhaveni Construction Company sitnated at &,
New  Vaishall Society, Opp. Devashizsh  School, Bodaldey,
Ahmedabad served with a show cause notice F.No.STC/04-
36 /Bhavani Constructionf2019-20 dated 13/11/2079 by which
there were called wvpon to  shoew cause to Additional
Commissinner having his office at the above mentioned address
as 1o why:

i] The amount of Rs. 6,84,87,481/- and Rs. 1,22,75,223/- (as
dedailed at table to para 2.8 and 3.1 hereinabove) should
not be considered as taxable value In terms of the
provisions of Sec. 67 of the Finance Act, 1994,

i} Service Tax amounting to REs. 1,07,78,165/- [One Crore
Seven Lacs Seventy Hight Thousand One Hundred Sixly
Five  only) leviable on Lhe taxable service provided by
them during the period from 2014-1% te 2017-18 (upto
June 17) should nol be demanded and recovered from
them ander proviso lo Sub-Section (1) of Section 73 by
invoking extended period of five years;
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1ii] Service tax to the tune of Rs. 4,04 427/ - [R&. Four Lacs

17|

Vi)

Vi1

Four Thousand Four Hundred Twenty Seven anly) leviable
ofl the taxable service chargeable to tax under (he reverse
charge mechanism during the period from 201415 to
20017-18 [upte June 17) should not be demanded and
recovered {rom them under piroviso to Sub. Section (1] of
Bectlon 73 by invoking extended perind of [ive years;

Interest thereon as applicable should not be charged
and recovered from them under Section 75 ol the Finance
fMot, 1994 on the above demand;

Penally should not be impessd under Section 77(1) [a) for
failure to take service Lax registration as per the
provizions of Section 62 of the Finance Act, 19494;

Penalty should net be imposed upon them under Section
78 of the Finance Act, 1994 lor the ahove merntioned
contraventions;

| Late fees of Rs. 1,40,000/- (Rs. One lakh Forly Thousand
only) should not be charged and recovered from thern in
terms of the provisions of Rule 70 of the Service Tax
Rules, 1994 lor not filing their 8T-2 returns for the
period from April 14 to June 17 within the prescribed
time frame,

WRITTEN SUBMISSION:-

gl

The assessee wide their lectcr dated 19.12.2019 filed

reply to SCN whercin they submitted as under;-,

P

Lt

‘The BCH is issued based on asswmption and presumptions
contrary to facts oo recod: the SCN iz [ssued based on
personal whims and fancey snd ap unfair attempt is made to
demand service tax by misrepresenting the facts even though
the activily of road construction service is clearly exempt
from levy of whole of service tax under Wotification No.
25/2012-8T, dated 20-06-2017 w.e.f. 01-07-2012 and the
service of transportation of goods without issue of
Consignment is not tawxable at all as it is covered in
negative list Purther, the SCN {5 also issusd in clear
defiance of CBEC direction teo grant mandatory pre-show
cause notice consultation making it patently illegal and
invalid,

They have provided all serwices by way of construction,
Ereclion, commisszonimg, installation, fitting  out, repair,
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rnaimenance, rengvation or alleration of a road for use by
general public and such service is clearly exempt from levy of
whole of service tax leviable thercon under 81 No.o 13(a) of
Notilication MNe. 25/2012-3T, dated 20-06-2012 with effect
from 01-07-2012 to 30-06-2017. We give below relevant
extract of 5l No, 13(a) of the =aid notification for ready
relerence. %

“I3. RBervices provided by way of construction, erection,
commissioning, installation, completion, fitting oud,
repair, maintenance, renovation, or alteration of,-

fa) & road, bridge, tunnel, or terminal for road
transportation for use by general public;™

The above stated fact is evident from Answer to Q. 2 and Q. 3
in Slatement of the undersigned recorded on 17-06-2010
statitig that “Bliavani Constriction Company, Ahmedabad is
engaged in Read Ceonstruction Service” and that "We are
not registered with Service Tax Department as we are
providing exempted service as per Notification 2572012-
ST.”

The departmental officers who had visited their premises
on 17-06-201% had perused all our deocuments, records,
aceounts, vouchers, and had also collected copics of 16
work orders which are all reflected in Paragraph 2 of the
SCN. They had also collected all other documents thought
appropriate by them. The Officers from Office of
Commissioner of CGST, Ahmedahad South
Commissioneraie viz. ShriK. J. Acharya, Superintendent,
Shri Harkesh Mcena and Shri Indramohan Chaudhari who
visited their premiscs on 17-06-2019 had verified all the
records and documents relating to road construction
service provided by them and were satisfied that the said
service is fully exempt from levy of service tax under
Notification Ne, 25/2015-5T.

[0 view of the full exemplion from sctrvice tax on their services
relating to road, there is no service tax liability on their
part and hence the amount of Rs. 63487481/- and Rs.
12275333/- cannot be considered as taxable wvalue in
terms of the provisions of Section 67 of the Finance Act,
1994 Hy any streteh of imagination and

[ support of their contention they enclose a certificate dated
18-12-2019 from their Auditors Kishor Eaigandhi & Co.,
Chartered Accoumlants.

Even service of road construction is that of worlks contract on
which TIDS under section 194C of the Inceme Tax Act iz

deductible and benee when there is categorical proof that we
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have provided road construction service and is now farther
supported by CA certificate, it is unfair, unwarranted and
illegal to presume it to be any other service and propose
dernand of service tax and even ignore ihe deduction for
material when their financial statements clearly show use of
huge quantity of materal and pardcuiarly when the activity by
way of road construction is clearly excmpt from levy of seivice
tax under Notification No, 25/2012-ST.

The SCN proposes demand of service tax without adducing
any evidence and based on presumptlion and assumption that
when TDE is deducted, the income is in tespect of taxable
serice, It i3 seitled law that tax cannot be assessed merely on
assumption and presumptions, In ithis case, entire proposal
for demand of service tax is based on preswmptions and
assumptions condrary fo ifacts on record and  hence
theyrequestta drop all the proceedings under the SCN relving
un decision in case of C2T v, Purni Ads. Pyt Lid, (2010 (9) 318
242 [Tri.-Ahmed )] that squarely eovers Lhe issue in our favour.
They also rely on decrsion in case of Nirav Travels v, CCE
(2012 [27) 8TR 72 (Tri.-Ahmd.)] wherein it was stated that it
was not proper to issue SCN bkased on balance sheet and praht
and loss accounl withous even giving an oppoTtunity to explain
ihe sifuation,

They requested t provide the copies of file note sheets from
mmception of our file with the department tiill today and
Correspondence in respect of Investigation Paragraph 2.3
of the SCN states that the assesse was asked to produce
cepies of Work Order/Contract in respect of clients which
it a misstatement. They were not asked for any other
information on or after 17-06-2019 and szuch mis-
statement s unfair, unwarranted and nncalled for. The
coples of communications through which any such
information is sought may be provided to them.

The Paragraph 2.3 of the SCN, at 51 No. 06 shows name of
Samvitl-idesres Pvt. Lid. whose namne iz ool there in any of
the 26A3 of any years from 2014-15 to 2017 18 and they fail
to understand how the demand of sorvice lax can be made
based on such name not evernl appearing i 26A5, Iarther,
demand of service tax can be made only if department
discharges the onus of showing any taxable service with
evidence. Demanding scrvice tax based on figures of 26A8
iz patently wrong as 26A3 does not state any nature of
service and it ig injustice to presume something else when
the records verified by the officers also showed that they
nave pravided all our services of road construction which
is exempt. The SCN is 1ssued based on personal whims and

fancy and an unlair attempt is made to demand servics tax by
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misrepresenting the facls and by mentioning name of one
party twice in the list at 31 No, 07 and 10 with same PAN
Number and bearing namos as Vijapur Nagarpalika and
Vijapur Nagar PalilcaBrough.

Faragraph 12 of the 3CN states that “Goval& Co. is now
registered  under  the Jurisdiction of . " They fail to
understand why the name of this party appesrs in the SCK
isaued to us., Further, Paragraph 8(i) of the SCN makes
mention of PFaragraph 2.8 which should be 2.9 Such
casualness in the SCN only poinis ot at the non- applicalion
of mind while sauing SCN hurriedly to cover up the deadline
after sitting on the file for more than 4 months aller collecting
all relevant information [rorm them.

They are not liable to pay service tax to the tume of Rs.
401427 /- under reverse charge mechanism during the period
from 2014-13 to 2017-18 [upto June, 2017) as they have not
received service in relation to transportation of goods
from a goods transport agency. The services by way ol
transportation of goods by road received by them from track
operatecrs 07 tnack owners are covered in negative list and
hence 1t does not atlract levy of service tax at all, Ilence
proposed demand of service tax on such lransportation service
is not susraimable and sum of Bs, [ lakh paid by them vide
DRC-03 Debit Entry Wo. DC2Z406190404932 daterd 2R-06-
2019 at ithe insistence of departmental officers may not be
appropriated and sanction refund thereof to therm.

In torms of the definition under Section 653B[26) of the Finance
Act, 1994, the serndce provider should not only transport
goods by road but also issne consignment note te be
treated as a Goods Transport Agemey. It iz on tecord and
this fact has aglso becen venlicd by he Ofcers of Ahmedabad
aouth Commissionerate who visited thelr premises on L7-0B-
2019 that transporter of poods had never issued consignmernd,
note in their case and hence the senvice cannoet be said to be
pravided by a poods transport agency.

Bervices of wransportation of goods by road are taxable oniy if
the same are provided by a goods transport agency. Scrvice of
transportation of goods by a person other than a goods
transport agency is not taxable at all as it is covered in
negative list, The kind attention is drawm to the provisions of
section 66E of the Finance Act, 19%4 that provides for levy of
service tax on scrvices other than those services specified
in the negative list. The scrvices by way of transportation
of goods by road except the services of a goods transport
agency are clearly specified in negative list in terms of
provisions of Section 66D|p) of the Finance Act, 1994
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Rcliance is placed upon the decision of Hon. Tribunal in case
of Lakshminarayana Mining Company v. (ommissionher of
Central Tax [2019 {27) GSTL 745 (Tri.-Bang )] They enclose
herewith sample Bill No, 126 dated 02-[2-2014 issued to them
by Shree Khodivar Transport wherein no consigniment notc is
issued and o responsibility iz born by the iransporter, They
alsn enclose a certificate dated 18-12-2019 from our Anditors
KishorRaigandhifs Co., Chartered Accountants centifving that
carting expenses or transportation cxpenses paid by them
during 01-04-2014 te 30-06-2017 were all paid to truck
owners or parties which were not goods tranzport agency
as in no case consignment noite was ever issued for
transpartation of material,

The irucks are hired by them for transportation of material
and there is no agency function involved as the goods are
loaded on vehicles and there iz no third pasty involved. They
further contend that it was not the intent of the
Government to tax 'goods transport eperators' but that the
taw leviability was to develve on agencies that perform the
funetion of acceptance of cargo for transport under
consignment notes.

In a catena of decisions such ax Commissioner of Centrai
Fxecise, Gueniar v. Kanaka Durga Agro Qil Products Per. Lud.
(2409 15 STR.  39% (Tri. - Bang)] followed in
ShreenathlhaskobaSakharKarklhians Ltd. v. Commissioner of
Centril Excise, Pune-11 (2017 (3) G.5.T.L, 169 ['I'1i. - Mumbai)|
and in Cormmussioner of Central Excise and Servico Tax,
Aurangabad v, JallumarbfualchandAjmera [2017 (48] 3.T R, 52
[Tri. - Mumbai]} the issue stands seilled with detarled orders.
The service that iy laxable is ‘in relation to transpert of
goods by rond and not transportation of goods by road,
Since they were not lable (o0 pay any tax on eXempt service
ard on service coversd under negative list, there was no
chligation on their part o take service tex registration.
Accordingly, they were also not liable to file any periodical 8T-
3 retarns. Hence, the penalty under scction 77(l){a) of the
Finance Act, 1994 or any lale e s not payvable by them aned
when tax icsclf is not payable, there is no question of imposing
any penalty.

Since no service tax is payable hy them either on road
construction service provided by themn or on transpertation
service received by them from truck operators {atd not from a
voods transport agency] as explained above, there is no
auestion of payment of interest by them and neo penalty or late
fee can be imposed or charged on thern,

The dernand for period from 01-04-2014 to 31-03-2017, is noi,

sustainable on the ground of limitation also as the SCN dated
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13-11-2019 is served on 13-11-2019 beyvond the normal
preriod of limitation of 30 menths from relevant date as
applicable in terms of pravisions of Section 73(1) of the
Fimance Act, 1994 ax there is no fraud or collusion or ATLY
wiliful mis-stalement or suppression of facts or contravention
of any of the provisions of the said Aci or the miles made
thereander with intent to evade payment of tax on their part.
The due date for filing ST-3 return for hall year ended 31-03-
2017 was 30-04-Z017. 30 months from 30-4-2017 would
expire on 20-140 2019 and since this S3CN 15 served on 13-11-
20191 e, bevond 30-10-2019, the proposcd demand of scrvice
tax for period upto 31-03-2017 is also nol sustainable on
ground  of Imitaton apart from entire demand being
unsusiainable on meril.

® They have not suppressed any information fruom department
and all their fransactions are very well reflecied in our books
of accounts and audited financial staternents. The SCN is alsa
1ssued based on Agures talken from our Tecord.

# They were of the bona fide kelief that they were not liable to
P&y any service tax o road construction service as the same
15 fully exempt under Notification No. 25/2012-ST. Further
they were also of the hona fide belief thal theywerenot liable to
pay any tax om nere transporlation service provided by the
lruek operators in abserce of any agency Junction involved by
way of issue of consignment note in our case.

# They draw attention to CBEC Circualar No. 5/92-CX.4, dated
1.3-10-1992 - (1993) 63 ELT T7, wherein Board has taken note
of such attitude. Board has stated that such abiitude only
increased fruitless adjudication with the gamut of appeals
and rewviews, inflation of outstanding figures and
harassment of assessez. Board has warned that such
casualness in issnance of show caunse notices will he
viewed seriously. T {urther clarifies that 1oers non-
declaration is not sulMicient for invoking larger period, bul a
pusitive mis-declaration iz necessary, as per decision of
Supreme Court in Padmini Products and Chernghar Drugs,

¥ They draw your kind allcntion to Circular No. 1033 /02 /2017-
CX, dated 10G-03-2017 wherein 11 i3 stated that Board has
rmade pre show caunse aolice consullation by the Principal
Comumissioner, Commissioner prior to issue of show cause
notice 13 cases involving demands of duty above Hs, 50 lakhs
{except for preventive/ offence related SCN's) mandatory vide
instruction Issued from F No, 1080/09/DLA/MISC/ 15 dated
41lst December 20115, The said Circular furiher direeis Lhat
such consultation shall be done by the adjudicating authority
with the assessee concerned. Despite the clear mandate given

by the Board, above referred Show Cause MNotice is issued in
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clear deflance of the Board instruction in this regard. Such
show caunse notice issuned in defiance of CBEC instruction
is void ab initio.

¥ Being aggrieved by such an action, they request to withdraw
this show cause notice and grant them pre-show cause notice
consultation giving reasonable opportunity of being heard.
SCH 1esued in defiance of the mandate given by lthe Board is
patently illegal and i= not maintainable in law, They rely on
decision in case of Amadeus India Pvi. Ltd. v, Pr, Commur.
of CE, 8T & CT [2019 (25) GSTL 486 |Del.}]

# With effect from 01-07-2017, the provisions of Chapter V aof
the Finance Act, 1994 were omitted vide Section 173 of the
Central Goods and Services Tax Act, 2017 [hereinafter relerred
to as "CGET Act’]. Further the Constitution {One Hundred and
First Amendroeni) Act, 2016 was notified on 08-09-2018,
Sectiom 7 of the said Act omitted Article 2684 of ibe
Constitution. As a result Entry 920 relating to ™ax on
services” of dhe List T of the Seventh Schedule of Lhe
Constitution was  also  omitted vide Section 17 ol 1he
Constitution: {One Hundred and Firsl Amendment]) Act, 2016
ared thus with effect fom 16-09-2016, levy ol service tax was
done away with,

* According to Section 173 of the CGST Act, Save as otherwise

provided in this Act, Chapter ¥V of the Finanre Act, 1994 shall

be ormirted.

I 1s pertinent to refer to the provisions of the General Clauscs

Act, 1897 that saves the righils accrued under the prior

lemslation and empowers the Central Governiment to initiate

any proceedings under the repealed legislations in terrms of
section © of the said Act. However, in case of Rayals

Corporation v. Directorate of Enforcement [1969 (2) SCC

412, a five-judge Bench of Hon. Supreme Court had held

that Section 6 of the General Clauses Act, 1897 applied

only to repeals and not to omissions. ln the present case,
the Legislation has omitted provisions of Chapter V ol the

Fiance Act, 1994 and therefore relymg on decision of o

Supreme Court in case of Ravala Corporation [Supral, no

proceedings can be mitialed, no liability can be fastened by

the Governmment in respect of any alleged violation or nom-
compliance of the provisions contsined in Chapter V of the

Finarce Act, 1994 as cmitted vide Section 173 of the COGST

Act,

¥ Further, since they are registered under GS3T with our
Vadodara office address as stated in all our audited accounts ,
lhe Oifice of CGST Conunissionerate, Ahmedabad South has
rir jurisdiction to issue SCN to themn.

# They have nol concealed any information from service tax or
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any other department and state that there is no violation of
any provisions ol service tax law on their part. In vicw of this,
the question of imposition of prnalty under section 78 or any
other section does not arise. In a series of other cases, it has
been held that when suppression is nol alleged or proved,
penalty cannot be levied. Relying on following decisions, the
extended perjod of limitation cannot be invoked and that
penalty cannot be imposed in this case,

fif  CCE, Mumbai-lV v Damnet Chemicals P, Ltd, [2007
(213) ELT 3 (8C)).

(i} CC v Seth Enterprises 199049 ELT 619 (Tri.-Del.|

fiif} Tamilmadu Housing Board v. CCE - 1994 [74) ELT 9 [SC),

(iv] The Horn. Supreme Court, in the casce of Csllector v,
Chemphar Drugs - 1939 (40} ELT 276 {5,

[v} Pahwa Chemicals P, Lud, v, CCE, Delhi '2005 {18% ELT

227 [5.0)]

fvi} Cosmic Dye Chemical v. CCE, Bombay [1995(73) ELT
T21(3C)]

fwiif Hindustan Steel v. State of Orissa [1978 (2) ELT {J159)
(5.6

(will] Cermerd Marketing Co. [1980 (8) ELT 205 (SC]

Records of Personal Hearing:-

The firsl personal hearing was condncted on 0107 2020,

which was aftended by Dr. Niesh V. Suchalk, He reiterated the
submissions already made earlier. He also filed a subrmission where
1t 15 inter-alia contended as under: -,

# They enclesed following doowments to show that &l the works

carriced out by us are by way of construction of road for use by

general pubhce.

() Funning Account Bill for BadpuraVarsoda Road for s
S951677.75 and Rs. 1400000G/7- in respect of Capital
Project. Division Gandhinagar (81, No, 1 at Para 2.3 of
SCH).

()]  Work Orders of KheralulNagarpalka for road work of Rs.
103003237 - and Bs. 12.24 lakhs (S Moo 4 al Para 2.3 of
SCH)

(x1] Work Order dated 11-09-201%Y and Letter dated 25-0%-
2014 from Kalol Municipality for road werlke, [8]. No. 2 ol
Para 2.3 of SCHN)|

(zdi] Char Bill dated 25-08-2014 for Es. 1287000/- for road
construction work on SamvitBuildcares Pyl Lid. [81 No.
B at Para 2.3 of 3CN)

2] Worlkk Order of VyapurNagarpalila for work of Es.

LEGOEE /- for road {81, Mo, 7 at Para 2.3 of SCN)
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{xziv) Three Work Orders dated 01-03-2014, 16-01-2016 and
25.02.2016 of Office of XEN, KhedaJillaPanchayar. (Sl
Mo, 8 at Para 2.3 of BCN)

(zv] Bill dated 03-03-2016 on Rao Construction Pt Ltd. for
Fs. 1999750/- for road worle (81 No. @ at Para 2.3 of

SCN}
(xvi) Bill daled 15-05-2015 on Ashish Comstruction Company

for Ry, 1700000/ - [or construction of road [St. Mo, 11 at
Para 2.2 of SCH|

(xvii) We have not provided any ruvad construction service Lo
Jay JayeshkumarBarot and the entry in 20AS8 appears Lo
be errotiecus to us. (51 No. 12 at Para 2.3 ol SCHN)

[xwiii] Bill dated 14-06-2016 lor REs, 152500/- for road
ennstruction on Fachna Infrastructure Tad. {31 No, 1.3 al
Para 2.3 of 3CH)]

txix) Bill dated 31-03-2015 for Rs. 234374/- on R, C. Patel (5L
MNo. 14 ac Para 2.3 of SCHN)

pzy Bills dated  31-03-2015 and  31-03-2018 for Es.
1560600/ and Rs, 499985/- respectively  on
Shyamsunder Shrichand Karagwal (1. No. 13 al Para 2.3
of SCMN)

(xxi] Four Billz dated 30-06-2016, 30-04-2016, 30-06-2016
and 01-11-2017 s, 9RO/ -, 225300017 -, 235000/ - and ks,
BAIR03Z /- rezpectively on Sankalp Infrastmictures (51, No.
16 at Para 2.3 of SCN)

[xxii] Work Order doted 20-04-2017 [or reconstruction  of
damaged toad by Executive Engr. F & B Division, Anand
for Ra. 36372686/, (51 Mo, 17 al Para 2.3 of SCH)

#  Bince they have submitted all work orders/hills in respect of
road consiTaction work for all the parties as desired in paragraph
2.3 of the SCHN, they requested to drop the demeand of serviee lax in
respect of road construction wark and thus render justice,

¥ They have provided service by way of construction of road
with material and thus in execution of these works contracts,
transter of properly in goods is involved. Since the works execured
by them are “works coniract” within the meaning of Section 63B(54)
of the Finance Acl, 1994, no service tax can be demanded on
material portion as has been done blindly in the SCN based on false
presumnption of the same to be a pure service despite the clear facts
made available to the officers who visited our premises and whao
have also collected our audited accounts for respective years.

# According o Section 63B (34] of the Finance Act, 1994
“works contract” mmeans a condract wherein lransfer of property in
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zoods involved in the execution of such contract is leviable to lax as
sale of goods and soch contract is for the purpose of carrying ouat
construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, rencvadbon, alleration ol any
movatdle or immovable property or for carrving out any other simnilar
actvily or o parl thereof in relation to such propercy.

#  Their congiraction income 1s for works contract service by way
of construction of road [or wse by general public and the said
income is also for ‘original worles™ as defined in Rule 24 of the
service Tax (Determination of Valie) Rules, 2006,

* It is also on record and the officers whe visited their premises
have verified the facl that they have net charged any service tax on
this roar construction income m any case, Hence in terms of
provisions of section 67(2] of the Minance Act, 1994, even where Lhe
service IS tamable, the laxable wvaloe shoold be worked ool by
considering the gross amount az inchading senvice Lax. Purther, the
rates of tax applied in the SCM are also wrong and on higher zide
tor some period. Such bhigh handedneszss iz condemnable. The
asgesses submittad that though no service fax 15 payable 1 thelr
case on account of iull exemption under Motification No, 22/2012-
ST, even where aetvice tax 1y payable, the same should be
caleulated only on 40% of total amount in terins of provisions of
Rule 2400 of the Service Tax (Determination of Value) Rules, 2006,
The SCN has caloulated the same on entire total amount without
allowing deduction ol 60% as per clear provisions of Bule 2ZA[70) of
the Service Tax [Determinarion of Value) Rules, 2006 making such
SCH had 1n law

B Cut of total road construction income of Ra, 171433996/ - for
the peniod from 01-04-2014 to 30-06-2017, a deduction of anly Rs.
G90112413/- 13 made In respect of work crders submitted to
establish exemplion under Noti. Mo, 2572012 as per pava 2.9 of the
SCN. The assessee further subimnitted that Paragraph 2 of the SCN
ilself confitms the fact that assesse produced 16 work orders and if
one rmakes welal of these 16 work orders, it comes to Rs.
17921425617 - which clearly shows thal the value of work orders for
construction of road received by department is more than the value
of road construction income and thus, service tax is not payable at
all. The as=eszee further staled thal the deduction allowed only of
Ks, 40112413/ - appears arbitrary and prayed o hold that sinee all
the work orders for construction of road are subtitted by them, no
service tax is payvable as propossd in the SCN. The assesace
sulnnitied thar they have also subamitted some rnore docaruents n
respect of parties stated in paragraph 2.3 of this SCN making it
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clear that entire construction income is I respect of rood
constniction work which is fully exempt. The assessec requested to
hold that they are not liable to pay any service tax in respoect of
consttuction income as the same is for Miliy cxempl. service by way
of comstraciaon of toad.

= Though they are not liable o pay anv seivice tax, the SCN 1s
1ssued applying wrong rate of service tax and without working out
correct tax aunount in terms of provisions of Rule 2Afi) of the
Service Tax (Determination of Value) Rales, 2006, Though no tax is
payvable by them, even where tax is payable, the tasx amount should
be Rs. 38420837- as under and not Rs. 10778165%/-
(QO2T283+ 1750882} as stated in paragraph 2.9 and 3.1 of the SCN
for road construction works contract.

Parnd Total uan. Lzaz WE Dsl.  Tosal | 40% ol Bal.  Rame Tawnnle Rarvice |

Al Twzal &l ol Tz | Yalac Tax [=.

£
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¥  They enclose Constraction [neome Ledgers for reference and
record i support of their period-wise fipures,

#  The demand of service tax pruposed in the SCN Paragraph 2.4
merely based on 26AS5 presuming lthe same to be for taxable
sorvics 15 nob sustainable for the reason that the Statement
recorded in this regard and facts on record clearly show thul
Lhe services provided by them are by way of construction of
road and the same are fully exempt ander 81 N 13 af
Notification No. 25/2012-5T, dated 20-06-2012, The
department cannot raise the demand on the hasis of 26A8
fpures and balancs sheet figures without examining the real
nature of income and without establishing that the entire
amount received by the appellant as reflected in said Form

26AE is consideration for any tacable scrvices provided and
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without examining whether the said incoine was because of
any cXemption.

It iz not legal to presume that the entire amount was on
account of consideration for providing taxable services withowt
auch examurtation, They relied on decision of How, Tobunal in
case of Kush Censtructdons v, CGST NACIN, Zil, Kanpuar
(2019 (24 GSTL 606 (Tri.-All)] in this regard holding that
difference in figures rellected in $1-3 returns and Form 2648
filed under Income-tax Act, 1961 cannot be bLasis [or ralsing
Service Tax demand wilhout exaunining the reasons lor such
difference and without examining whether amount as reflected
ity sald Income Tax return was the consideration for providing
any taxable services or the difference was due to any
eXemption or abatement. They also relicd on decision of Hon.
Tribunal in case of Sharma Fabricalors & Erectors Pvr. Lid,
[2017 {3 GSTL 96 (Tri.-All}) wherein it was held that the
charpes in the SCKN have to be wn the basis of books of
aeepunts and records maintained by the assesse and orher
admissible evidences,

Zince their records clearly show that the service provided by
them 15 by way of construction of road, proposing demand of
service fux by maling presumption contrary o facts is not
legal or proper and prayed to drop the proceedings under ihe
SCN on this ground alone relying on this decision also, The
transactions recorded in the books of account cannot be held
to be contrary to the facis. They have further stated that the
sald order is also maintained by Hon, High Court and reported
as |Commissioner v. Sharma Fabricators & Frectors Pl Lid. -
2019 [22) GSTL J166 (AlL)).

They have not yel received copies of documents as required in
paragraph 10 of their reply daled 19-12-2019, They stated
that they do not need these documents if this office s
dropping all the proceedings under lhe SCN based on our
submissions,

However, the office still propeses to confirm the demand of any
service lax despite clearly establishing that there is no service
rax liability on their part, they requested to provide all
documents and {hen an opporlunity of cross examinaiion of
all eofftcers whe investgated this matter as they wers given
clear indication by all of them right from 17-06-2012 (il the
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date of issuance of SCW g 13-11-201% that there i3 no service
tax liahility in respect of their road constraction ncome..

y Tlie assessee further stated that considering their submissions
in paragraphs 27 to 29 their reply dated 19-12-2019, they
requesied Lo hold that since with effect from 01-07-2017, the
provisions of Chapter ¥V of the Finance Act, 1994 were omitted
vide Seciivn 173 of the Central Goods and Services Tax Act,
2017, any demand under the Fipance Act, 1994 1z not
sustainable now.

®»  ‘I'he assessee’s another submiszion is that they are repisteved
under GST with their Vadodara office address as stated in all
their audited accounts collected by this office, the Office of
CGRT Commmssionerate,  Ahmedabad South  has  no
jurisdiction to issue SCM to them and they requesied to
withdraw the SCHN issued without jurisdiction.

* It is the submission of the assecssee that as they have nol
coitcealed any information from scrvice tax or any other
department and as there is no fraud or collusien or witul
misstatement or violation of any provisions of service tax law
orl Lhetr parl wilh inlent to evade payment of service tax,
kindly hoeld that extended pertod of limitation cannot be
invoked and that penalty cannot he imposad in this case,

Crwang to the changes in the adjudicating authority, the
agsscssee was  granted opportunity of  personal hearing on
20.06.2022 and 03.11.2022, which was alse atrended by Shri Dr.
Nilesh V., Buchak During the eourse of personal hearing he
reiterated the submissions already made earlier and also relied
upnn case laws in support of asessee’s stand.

Discussions and findings:-

Ll. I have carefully gune through the [acts on record and the
written and PH subrissions made by the assessee. The issucs
to ke decided In the present casc arc as to whether
Il After the omission of provisions of Chapter V of Finance
Acl, 1994 wvide Section 173 of the CGST Act, 2017, no
proceedings can be initiated for alleged violation or nen-
compliance of provisions contained in Chapter-V  of
Minunce Ant, 1994 7
if} Pre-show Cause Notice was mandalory in the prescnt case ?
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111 The ameount of Bs. 6,84,87 481 /- should be considered as
taxable value in terms of Section 67 of the Finance Act, 1994
and service tax thercon amouniing lo RBs. 90,27 283/- is
required to be paid by the ausesuee sz per the raerits of the
caser?

1v|The amount of K=e., 1,22.75,333/- should be considered as
tazxable value in tertns of Section 67 of the Fnance Act, 1994
and service tax thereon amounting o Ks. 7, 00,884 /- 15
required to be pald by the assesses as per the merits of the
case?

v} Service tax to the tune of Bs. 4,04 427 /- leviable on the
taxable service chargeahle to tas under the reverse charge
mechanism should be recovered from the assesses as per
lhe merits of the case”

vi] The extended period for recovery of service tax has been

rightly invoked in the SCIN?

vil] The penalties as proposed in the SCN can be imposed
upon the assessee from the facts and circumstances of the
prosent case?

viil) Late fees of Es. 1,40,000/- should ke charged and
recovered from them in terms of the provisions of Rule
T ol the Service Tax Rules, 1994 for nol filing their 3T-3
returns for the period [romn April 14 to June 17 within ithe
prescribed time frame?

12. The assessee has arpued that the Legislation has omitted
provisions of Chapter V of the Finance Act, 1994 and thereiore
relying on decision of Hon., Supreme Court in case of Rayala
Corporation, no proceedings can e ndtiated, no Hability can be
fastened by the Government in respect of any alleged violation or
non-comphance of the provisions contained in Chapter Voot the
Finance Act, 1994 as omitled vide Section 173 of the COST Act.

12.1 In this regard, I find that the provisions of Chapeer Vool
the Finance Act, 1994 siands omitted by Section 173 of the Central
Goods and Services Tax Act, 2017, However, the omission is not a
point-blank omission buat is subject to the phirase ‘save us othernwise
provided in this Act’ and the relevant text of the said statuette is as
under:

"Suve g5 otherwise provided in this Act, Chapler V of
the Finanee Act, 1994 shall be omifted.”

The above phrase has the effect thai the Chapter V of the
Flpnanece Act, 1994 swould be Applicable notwithstanding  the
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cmnizsion, if any other provision of the Central Goods and Services
Tar Act, 2017 allows ils applicability. Against the background of
this analogy, il is worthwhile to reproduce the following relevant
clauses of sub-zection 2 of Section 174 of the Central Goods and
services Taw Act, 2017 which reads as under:

{2} The rapeal of the said Acts and the amendment of the
Finanee Act, 1994 (32 af 1994} fhereafter referred to as
“such amendment” or “amended Act”, as the case may be)
to the extent mentoned i the sub-section (1) or seclion
173 shall not =—

& _

i ____

fep affect any  right, prvilege, obligation, or  liagbility
coguired, accriied o incurred under the amended Act ar
repecled Acts or arders under such repealed or amernded
Acls

Promded that any tax exempfion gronted as an incenfive
against  nvestment through a naotifcation shall not
coriimee as privilege f the sard notification 13 rescinded on
ar after the appotnted doy; or

e} affect any duty, tax, surcharge, fine, penally, nterest
os e due or may becaome due ar oany forfeifure or
punishment runrved or inflicled In respec! of any offence
or uvislation commatted  agoinst the provisions of the
ameanded Act or repaalied Adts; or

(2} affect any investigation, mguiry, verification (including
serutingg ang audit), assessment proceedings, adjudication
and any other legod procesdings or recorery of amears or
reimedy n respect of any suck dufy, tox, streharges,
penoliy, fine, inleresi, right, privilege, chiigaion, abiity,
forfeifure v punishment, s oftresaid, and oangy such
mueshigation, fnguiry, verification {nciuding serutiny dred
audit], assessment proceedings, adjudicatton and other
legal nroceedings ar recavery of arraars or remedy maty be
frsittuled, confinued or enforced, and any such iax,
surcharge, penalty, ine, interest, forferture or punisnment
oy be levied or imposed as if these Acts had not been so
amerded or repealed

The ahove express provisions of Section 1742) of the
Central Goods and Services Tax Act, 2017 iz the saving clause
which permits the spplicability of Chapter V of the Finance Act,
19941 even after its omission w.ef [.7.2017. This view hoas been
enndorsed by the High Court of Calcufta in order dated 15.1.201%
pertaining to Writ Petition No. 380(W) of 2019 in tize case of MAs
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Titanjalt Vacationeille whoerein the Hon'ble High Court has obscrved
® s under

“Prima facie reading of Sections 173 arnd 174 of the
Act of 2017 it appear= that, an enguiry or dn
investigation or even a legal proceeding under the
Act aof 1994 is permissible notwithstanding the
coming into effect of the Act of 2017.,”

Likewise n the case of M/s Laxmi Narayan Sahuf 2018
(G190 GSTL 0626 (Gawl, the Iligh Court of Gauhati has held as
under:

“A conjoint reading of the prouvisions lnid down in
paragraph 37 of HKothapur Cane Sugar Works Léd.
{supra) and Sections 173 and 174{Z}e) would lead to
a conclusion that aithough Chapter V of the Financee
Act of 1994 stood omitied under Section 173, but the
savings clause provided under Section I74{2)e) will
enabhle the continuation of the investigation,
enguiry, verification ete., that were made/to he mnade
under Chapter V of the Finance Act of 1994."

The High Court of Gauhati has alse considered the case
of /s Fayala Carporation reported aqt 1860 [2) 500 412, which has
beerr relied upon by the assessee, beiore coming to the abowve
conchision. The issue under consideration in boch the above case
laws is to the eliect whether the provizions of the omitted Chapter ¥V
of the Finance Act, 19924 would be applicable w.ed 1.7.2017 or
olherwise which is ddentical to the argument presented by the
azsessee. Thus, the ratio of the above case laws 1% sguarely
applicable to the facts of the case at hand. Thus, [ find that the
argument raised by the assesasee to the effegt that the show cause
notice is  unconstitutional and  without  jurnsdiction i not
slstainable. In wiew of the above judicial pronouncermnents, the
issuance of show cause notice and adjudication thercof 15 legally
correct even after enactment of the Central Geoods and Servnces Tax
Act, 2007 wel 1.7.2017.

13. The assessee has argued that since ne pre-3CN
hearing was held in their case belore the issuance of the 30N,
the SCN should be dropped on this ground, The assessee hag
relied upon Board's circular and various case laws in support of
thelr arpument.

13.1 In this regard, 1 [ind (hat Board vide Circular No.

1076,/02/2020-CX dated 19.11.2020, has clanhcd that “Pre-
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show aause nofice consultation with assesses, prior lo issuance of
SCN in case of demand of duty is above Fs. 30 Lakhs fexcent for
preventive/ offence relaled SCNs) 15 mandafory % shali be done by
the Show eause notive ssuing authoriiy”,

Az per above clacification, Pre-show Cause notice
congultation is not mandatory for preventive/ offzoce related SCMs.
| find that the present show cause notice has been issued 1o the
ansesses on the basis of proceedings initiated by the officors of
Proventive Section of this Commissionerate, hence: in vicew of above
clarificanon, Pre-show  Cause Notice copsultation was  not
mandatory in the present case, 1 also find that Board vide Circular
No, 167VY 03,/ 2021-CK dawed 11,11,2021 at Para - 3 has 1ssued
another clarification in ithe matler as ander:-

*5. It is, therefore, reiterated that pre-showeaise notice
consultation shall not be mandatory for those cases booked
under the Central Excise Act, 1944 or Chapter ¥V of the
Finarce Act, 1994 for recovery of dutlies or taxes not levied or
poid or short levied or short paid or erroneously refunded by
recson af -

fa  froud; or

i collusion; or

fep  wilfulmis-statement; or
i) suppression of facts; or

e} contravention of anyy af the provision of the Central
Execizge Act, 1944 ar Chapier ¥V of the Finance Act, 1994 or the
rules rmmade there under with the intent fo evade payment of
duties or taxes.™

bince, the present SCK has been issued nvoling extended
period of limitation under proviso to Sub-section {1) of Section 73 of
the Finanoes Acl, 1994, pre-show cause notice consallation was ant
mandatory it view of above clarificalion alzo. I lorther rely upon the
judgment of Hon'ble High Court of Jharkhand in the casze of M=,
Himanchal Construction Company Pwt Ltd Vs, Union of India
(2021(377)ELT 545(Thar.) wherein the Honble Court in similag
circumstances has observed that the SCHN fell into the category of
preventive SCHN and hence, the case of the petifioner comes within
the gexeeption under para 3.0 of the master circular dated 10t
March, 2017,

13.2 The assesses has reliesd upom the judgmend of Hon'ble

High Court in the cage of M{s Amadeus India Pwi Limited Vs, Pr.
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Conunr {2019(25)GSTL 486(Del) in support of their snbmission, |
find that the facts in the above case laws are distinenishable from
the present casc inasmuch as in the above referved case, the purty
concerned was already registered and was filling 31-3 rehans,
whereas in the present case, the assesses was not registered and
the department came to know about their activities only becalse of
proceedings mitiated by the Preventive wing of 1he Commissionerate
based on the information received. Simifarly in the judgment of the
Hon'ble High Court, in the case of Iitachi Power Europe GMEII v
CBIC [2019 (27) GSTL 12 (Mad.)], relied upon by the assessee, the
appellant concemed was aheady registered with the department.
Further, the appellant concerned was regularly audited by the
Government authorily, and it is the observations of the Hon'ble
Court that 3CH was issusd only on the basis of CERA andit and
there was no reference to the exchange of connnunication betwesn
the petitioner and the Assessing Officer or Lhe details furnished by
the petitioner to the Department in the course of the Audit. Thus,
the ratic of above case laws relied upon by the assesses is ant
applicable from the facts and circumstances of the present case,

13.3 Itn support of my above chservations, 1 Tely upon the
judgment of Hon'hle Supreme Court in the case of Collector of C.Ex.
CALCUTTA Ve, ALNOOERI TOBACCO) PEODUCTS (2004 (170) ELT,
133 [5.C.) wherein the Hon'ble Apex court at para-13 of the
mdgrnent has observed as under:-

“13. Circumstantial flexibility, one addifional or
different foct may make a world of difference betiveen
conclusiorts in two cases. Msposal of cases by biindly
placing reliance on g decision is not proper,”™

13.4 Accordingly, | find that Pre-show-cauase  notice
consullation was not mandalcry in the present case and hence, the
submisson made by the assessee in this regard canmnot be
considered tenable,

14, [ further ind that the assessee has requested for cross
examination of the officers whe were Investigating the present
case. However, the assessee has not clarified as to how such
cross examination would be relevant for the adjudication of the
present case, It also appears (hat assesee’s request is bascd on
S0me erronsous indicatiom not supported by any decumentary
evidence. | also find that the present SCN has been issued to the
assessee on the basis of documents collectsd by the officers of
department wherein statements of none of the officers has been
relied upon. Thus, it is purely a record based proceeding
iitiated on the basis of doouments/ recaords provided [ collected
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from the assessee. In this respect, I rely upon the judgment of
Hon'ble High Court of Kerala in the case of M/s, N.8. Mahesh
Vs, CC, Cochin [2016(331)ELT 402(Ker), wherein the Hon'ble
Court in analogous clrcumsisnces has upheld the denial of
criass-examination of the officers. In any case, when sufficient
opportunities by way of personal hearing and  writien
subimissions have been provided to the assessee to present their
case, n tmy opinion no usefd purpese would be scrved in
allowing the cross examination of the officers especially when
slalement of none of officers have been recorded or relied upon
in the SCN. Accordingly, [ reject the request made by the
assessee in this regard.

14.1 The assesses has argued sinece they are registered
under GST wiath their Vadodara office address as stated in all their
andited accounts, this Cormmissionerate has no jurisdiction to issue
SCN to them. I find that the present proceedings were initiated
for recovery of service tax and not GST. Alse, it is on record that
the assessee was slrcady having their office at &, New Vaishali
Socicly, Opp. Devashish School, Bodalkdev, Alunedabad which falls
within the jurisdiction of this Commissionerate. Further, Sho Vipul
kKumar V. Barot, Parlner of the assessee in his staternend recorded
ureder Section 70 of the Ceniral GST Act, 2017 read with Section 23
of the Finance Act, 1994, hasg siated that he was looking after all
the affairs of the company and he was aware of the day o day
activities of the company. Shti Barot in his above statement has not
stated anvtlung about their Vadedara office, Hence, this plea of the
azscssee 15 clearly an afterthought, Thercfore, in my opinion the
competent anthority of this Commissionerate was empowered to
initiate proceedings and issue SCN to the assessee,

15. With regard o the demand of service tax of Rs,
90,27, 283/ - proposed Lo be recovered from the assesses, the
oliicers of the department on verification of the 26A% statements
submitied by the assessee, observed that the assessee had
earned income from below mentioned clients/ service recipicnts
who had deducted TDS uander Sceotion 194C of the Income Tax
Act, 1961 from the payments made by them to the asscssee, As
per the provizions of Income Tax Act, 1951, the tax under
Section 1940 is required to he deducted from the paymenils made
for the services of Work Contract or a Labor Contract eetudersd by
the service providers concerned. Henoe, 11 appeared to the officers of
the departrnent that payments received from these ¢lients by the
assesace, as reflected in their 26A5 statements, 18 a coneideration
towards services rendered in respect of Work Contract or Labor
Contract on which no service tax hability was discharged by the

asgeszee. A% no documents f oworl orders eic were available with
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the departmental officers at the material time o verify the nature of
services and whether the same is exempted or otherwise, the
amounts reflected in the 26A5 statements have been talken as
congideration received from these clients towards provisions of
taxable services, and, proposed demand of service tax from the
assessed in the SCHN accordingly.

SrNo  |Name of Client

(07 {lapital Project Divisiom

Gandhinagar

02 EKheraliNagarpalika
03 Kalol Municipality
(e SamvitBuildeares Private Lid -
(o l Hijapurﬂaga_t'palﬂ{él_" '
06 Office of the XEN

07 Rao Construction Pvi Ltd
08 Ashish Consiruction Company
0o - tlay JayeshkumarBarot
10 Rachna Infrastructure Lid

| 11 I C Patel
14 mhyvamsundershrichandKaragaral
13 Sau—!{;_lp [nfrastructure
14 | Executive Engg R&B Division

15.1 Against above proposal made m the SCN, the asscssee

has wvehemently arpued that all the services provided by them
including the services provided to above clients are exempted under
Sl Noo 13a) of Motification Ko, 25/2012-5T, dated 20-06-2012,

15.2 [t is a gettled depal position thal the onus o establizh the
ehmbility of exemption lies upcen ihe person who seeks to claim the
exemption. [n this regard, I find it relevant to refer tothe judgment
of the Constitution bench of Hon'ble Supreme Court,in the case of
Commissioner of Customs(Import) , Mumbai Ve, Dilip Kumsar & Co.
2018 (261) E.L.T. 577 (5.C)), wherein the Hon'ble Apex Court while
answering reference made fo them in civil appeal no, 3227 of 2007
have held as under:-

“52. To sum up, we answer the reference holding as under -
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fI}) Exemption notification should be interpreted strictiy; the
burden of proving applicability would be on the rissessce to
show that his case comes within the parameters of the
exemplion elause or exemption notification.

{2} When there ix ambiguity in cxemption notification which
is subject to strict interpretation, the benefit of such
ambiguity cannot be claimed by the subject/assessee and it
must be interpreted in favour of the revenue.

f3) The ratic in Sun Export case {supra} is not correct and all
the decisions which toeok similar view a5 in Sun Export case
fsupra) stands overruled.”

15.3 At the outset, I find no dispute about the fact that the
activities carried outl by the assessee is “taxable services” as definerd
under Section 63B(51) of the Finance Act, 1994, The assessee’s only
argument is that all their services including the services provided to
the above clients (Foad construction service) are covered under SL
Mo, 13(a) eof the Mega Exernption DNotification No, 25/2012-87,
dated 20-06-2012 as amendoed. o support of their stand the
assessee have submitted work orders/ bills,pertaining fo these
clicnts, and a certificate from their auditors.

15.4 Since the assessee has claimed exemption uader Sl No.
13[a) of Neofification Mo, 25/2012-8T, dated 20 062012, I find it
pertinenito extract the Sl No. 13{a) of the said netilication for ready
reference.

*13. Serwvices provided by way of construction, erection,
commissioning, installation, completion, fitting out,
repair, mainienance, renovation, or alteration af,-

(af a rooad, bridge, tunrel, or terminal for road
transportation for use by general publie:™

[n the [ollowing paragrephs, I proceed to discuss the
applicability of the above exemption fo the services provided by the
assessee o the above clicnis, on the basis of work orders;/ hills
submitted by the assessce i their written / oral submissicns and
in the backdrop of the ratio of Hon'ble Supreme Court's binding
Judgment in the ecase of Commissionor of Cusloms {Import),
Mumbxa Vs, Dilip Kumar & Co supra.

15,5 I find that in respect of services provided o following
clismls, lhe assesses has furnished copies of work order/ bills
1zsued by the governmental authority flocal aulhority concerned.
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Br Me Name of Client ]
(1 Capital Project Divizion
Gandhinagar
02 KheraluNagarpalika
03 Kalol Municipality
Qe VijapurNagarpalika
(05 | Oice of the XEN
0a Executive Engg R&B Divisinn

| have gone through the above documents and find thart
many of these documents are illegible and hence, not reliable. [ also
find that the docurnents which are legible indicate that the assessee
was supposed to provide services relaled to Roads to these clienis, 1
further find that in rerms of provisions of Sr. No. 13(z) suwpr,
Sertices provided by wy of construction, erecton, LOMMMIESIoRING,
mstallation, completion, Jitting oul, repair, maikfenancs, roenovation,
or aitertion of, a road for use by general public only is exempted.
Therefore, before claiming exemption under Lthe sbove provision, the
assessee mandatorilty estallish his cage a5 to the nature of actual
services provided with sufficient documentary evidences,  and,
hence, the documents the assessce have furnished musl estahlish
that the roads mentioned therein are for use by peneral public. I
find that the term “general! pubfic® has been defined in Para 2{q in
Notication No. 25/2012-5T, duted 20-G6-2012 supra us :-

Yol general public’ means the body of poople at large sufficiently
defined by some common gquality of public or impersonal natres”

[ would also like to refer the followinyg definition of public

voodd given under The Mational Road Traffic Act, 1996 which reads
as under;-
"Public road means any road, strest, or thoroughfare or any ofher
ploce fwhether a thoroughfore or not) which is commonly used by the
public or uny secfion thereof or o which the public or any section
thereaf has o right of aceess and ncludes —

() The verge af any such road, street or thorowghfire;

o} Any bridge, ferry or drift iraversed by any such road, sfreet or
thoroughfars o

i Any other work or object forming port of or connected with or
bheforging 1o such road, strest or thoroughfare;: ©
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. I further Mind that in none of the above docutnenty
@ subsitled by the asgesges, il has been certified f declared/ stated
by the authority concerned that the roads mentioned therein are
meant for use by general public nor they have been categorized as
blic road as envisaged in the definitions supra. in my opinion,
only because the works were given by the government! local
anthomty, it canneot be automatically presumned that the roeds
mentivned in the relevant work orders/ bills are for wse by general
public, if ihe said documents do not have cafegorical declaration/
certificate to that effect by the competent authority.  Thus, T find
that the assessee failed o conclusively prove that the worlcs given
by the above chents were for the roads for use by general public and
hetice, 'n my considered view, the sssessee iz not eligible for
exemnplion under Sr. Mo, 13(a) of Notification No. 25/2012-5ST,
dated 20 06-2012 zupra in respect of services provided to these

clients,
15.6 I further find that the assessee have furnished copies of
bils in respect of following clients in support their claim for
exempticn.
8r Mame of Client T
Mo
1 Samvit Buildeares Private Ltd
2 Fao Construction. Pvt L
3 Ashish Conslmuction Company
¢ Jay JaveshlkumarBarot
> Fachna Imrastructwree Ltd
b R C Patel
7 Shyamsunder Shiichand
Earagwal
B, Sankalp Infrastructure

It iz observed that these bills have bwen issued by the
azseusce {0 above private parlies/clents for road related services
provided to them, I find that om the basis of the said bilis only, it
cannot be decisively proved thar the services mentioned therein
relate  to  consfruction, erection, commissioning,  mastallalion,
completion, fitting ouf, repalr, mainienance, rencvation, or alteration
of,-a rocd, for wse by general public as envisaged in the 51 No. 13(a)
of Notification No. 25/2012-5T, dated 20-06-2012 supra and hence,
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the service tax cxemption cannot be extended 1o the services
provided to above private parties/ clients atso,

15.7 In caze something falls within the scheme of taxation, the
sarne cannot be exempted, unless speifically exempted by virtue of
Notificalion. In this regard, [ would lilke to rely on the decizion of
Hon'ble Supreme Court mn lhe case of CCE V/s M/s Doaba Steel
Rolling Mills [2011(269) ELT 298 {5C)] wherein it was beld that -

“19, The principle thal o fwang statuie showld be sirctly
construed 5 well setlied, I is egually trie thal the tntention af
the Legislature i{s primarily to be gathered from the
words used in the statute. Onece it ix shown that an dssesses
Jalls within the letier of the law, he must be laxed however
great the hardship may appear to the jdicial mind to be,

A9, On the peanciples of interprefation of hodneg statules, (he
fullowing passage from ihe opinion of Late Rowlatt, S in Cupe
Brundy Syndicate v Inlorud Revenue Commissionsars, 1821 (1)
KE &d, 71 has become the locus classious akd fuas heen giioted
ith approval b a number of decisions of this Couvt

‘..t a taxing act, one has to look merely at whot is
clearly said. There is no room for any intendment. There
15 na eguity about a tax, There s no presumplion as_fo g tax,
Nothing is to be rend vr, nothing is to be impled. One can only
ook fairly f the language wsed. ™

21. M Commissioner of Sales Tax, Utlar Pradesh v. The Modi
Stugar Mills Ltd, (1961) 2 8CR 189, J.C. Shah, J. observed thus

In interpreiing a taxing siatute, egquilable considerations are

enirely out af place. Nov can taxing statutes be nierpreted on

Qi presuymptions oF assumpiions. The couwrt must ook soriareliy

at_ithe werds of the slaotufe and interpret tham. It rmest interoref

a taxing stalule in the lght of what is clearly expressed it

cannct fmply anything which is not expressed, @ cannot import

propisions  in the sieiytes S0 as o supply any  assumed

defictency,”

(Emphasis supplicd)
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Further, it is trite law that exemption notifications are to
ke strictly interpreted. Words cannol be imported into a
notificalion. Further, it has also been held by the Hon'ble Apex
Court that in case of ambiguity in o section/rle, it is to be
interpreted in fuvour of the assessee. However, if thers is any
ambiguity in an exempiion notification, it is to be interpreted in
favour of the Revenue. In the instant case it is observed that in
none of the documentary evidences furnished by assessee, it is
mentionard that the roads referred (herein are for use by general
public. Consequently, following the binding judgments of Hon'ble
Supremse Cowrt’s in the case of Commussioner of Customs [Jmport),
Mumbai Vs Dilip Kumar & Co and CCE Vs M/s Doaba Steel
Rollmg Mills supra, and | find that the asscassee have failed to RTve
with documentary evidences that the services provided to the
clients mentioned at para-15 above, were exempted under 31 Na.
13{a] of Notifization INo. 25/2012-5T, dated 20-06-2012 supra atwl
hence, they are requircd io discharge scrvice tax liability on the

considerations received from the said clients,

16. Now 1 proceed Lo determine the taxable value anrd service
tax liability in respect of following clients as mentioned in Para -15
above.

Sr Marne ol Clisnt
MNo

01 Capital  Project  Mvision
Gandhinagar

02 EheralulMNagarpaliles

D3 |Kalol Mumicipality

() Samvit Buildcares Privile
Ltd

—

05 | VijapurMagarpaiika

06 | Office of the XEN

o7 Raao Consiruriion Pt Lid

s Ashizh Constmiction
{Company
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09 Jay JayeshkurnarBarot

10 Fachna [nfrastraciuare Lid

11 R  Patel

12| Shyamsunder Shrichand
Karagwal

[3 Sankalp Infrastricture

14 IExerutive  Engg  R&B
Division

[ fing that in the 3CN, while arviving @i the taxable value,
the provisions of Section T2 of Finance Act, 1294 {Best Judgment
methid) have beenn involeed. [ further find that the assessee have
nol taised any specific argument against the invocation of above
provisions. However, the assessee in their submissions have argoed
that though they are not liable to pay any service tax, the SCN is
issued wathoul working out ceorrect tax anount in terms  of
provisions of Rule 24(11) of the Service Tax (Determination of Vahie)
Eunles, 2006,

16.1 Under the cireumstances, [ find that the taxakble value in
respect of above clients is pequired 1o be determined on the basis of
provisions of Section 72 of Finance Acl, 1994 read with Section 67
of Fmanee Act, 1994 and also considering as o whether the
provigions of Rule 2A[il) of the Service Tax (Dutlerrminalton of Value)
Rules, 2006 are applicable as contended by assessee or otherwise.

16.2 Before determining the taxable amount in respect of
services provided o abowve chenis, it is desirshble to extract the
relevant provisions of Rude 2A(1) of Service Tax [Determination of
Value) Rules, 2006, which provides as under:-

RULE 24. Determination of value of service portion in
the execution of a werks centract. — Subject (o the
provisions of section 7, the value of service portion n the
execttion of @ works contract, referred to i cloutse ff} of section
GOE af the Act, shall be determined in the folloudng manner,
namely -

i) -

fif Where the volue s rod been deterraned under clause (i),
the: persory Rable to pay tax on the service portian involved n the
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gxecution af the works coniract shall determine the serice fax
payable in the fidlowing monner, namely -

(A} m oase of warks contracts entered o for execution of
ariginal works, service tax shall be payable on forly per cent of
the total amount charged for the works contract;

[Provided that where the ammournd charged for works contract
mcludes the value of goods as well as land or undivided share
of land, the service tox shall be payable on thirty per cent, of the
total amaount churged for the works conlract. |

[{B) in case of werks contract, not covered under sub-clouse (A),
inciding works confract erntaered tnido for, -

il maintenance or repair or reconditioning or resforation or
seriieing of any goods: or

{ii) mainlenance or repair or compretion and finishing services
such as glazing or plastering or floor and wall tiling or
tnstalinfton of electrcal fittings of immovable properti,

sarvice tax shall be payable on seventy per cent. af the total
amaunt charged for the works contract. |

Explanation 1. - For the purposes af this rule, -
fa}  Corginral wWorics™ o
il il new constructions;

i} all types of additions and alferations o ahandoned or
clamaged structures on lond that are reguired o make them
warkable;

i} ereciion, cammissioning or iistallation of plant, machinery
or egquipment or structures, whether pre-fabricafed or othervise;

(b} “total amount” means the sum total of the gross amoaount
charged for the works cantract and the foir market value af all
goods and services supplied tn or in relafion to the execution of
the works contract, whether or not supplied wnder the same
contract or anyy other contiract, after deducting-

i the amonnt charged for sweh goods o services, i anygy and

(i} the value added lax or sales tax, if any, levied thereon .
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Provided that the fair market value of goods and servfees =0
supplied may be determined in acoordionoee with the ganerally
acegpted qocounting principles,

Explanation 2. - For the remoral of doubts, it is clarified that
the provider of taxable serdce shall not take CENVAY credit of
duties or coss paid on any fnputs, used in or in relafion lo the
said works contract, under the provisions of CENVAT Cradit
Rules, 2004}

The above Rule provides for determination of value of
service potiion in execution of a work contract. The lerm Works
Contract’ has been defined al Sec. 65B{04) of the Financo Acl, 1994
as under:

“waorks contract’ means o controot wherein fransfer of
properly i goods fwolved in the execution of such
contract s leviable (o tax as sale of goods and such
contract is for the purpose of carrying out constriction,
erection, commissioning, installation. completion, fitting
(ul, repalyr, maintenence, renovation, alterafion of any
manable or mmeovable property or for canying out dny
ofher similar qofivity or a part thereofl in relation fo such

propariy,

As per provisions cited above, it is apparent (hat the
vamation under RBule 2A() of the Service Tax (Deterrmination of
Value) Rules, 2006 can be rescrted to only in the cases, where the
assessce proves with documentary evidences thal services provided
by them to the clients concerned were work contrac! services and
properyy in goods involved in the execution of such coniract was
leviable to lax as sale of conds |

16.3 [ have gone through the copies of worlks orders/ Tills etc.,
it1 respect of services provided to these clients and [nd that from
aone of these documents il is established that the {ransler of
property in goods was involved during the execulion of the said
works/ provisiuns  of services mentioned i these documents.
Accordingly, the assessee has failed to prrove that they had provided
work contract scrvice to the above clients. Hence, the service tax
liability cannot be determined in terms of Ruole 240310 of Sorvice Tax
{Determination of Value) Rules, 2006supra . Accordingly, the ontire
value of Bs. 6,84, 87 481/- a3z mentioned in the SCN is reguired o
be considered as laxable value for arriving at the servics Lux lability
in terms of provisions of Section 67 read with Section 72 of the
Finance Act, 1994 and bhence, the assesses is Tequired to pay
service Lux of Rs, 9027283/ - thereon.
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17, As  regards, the demand of service tax of Rs.
17,530,882 /- on the amaount of Rs. 1,22,75,322/-, I find that the
saNlE 1s proposed to be recovered from the assessee on the ground
that on compurison of the income as shown in the Profit and Loss
Account vis-a-vis the income received in respect of which TDS has
been deducted under Sec. 194C of the Income Tax Act it appeared
that the assesace has received eertain other income in addition to
that pertaining to Works Contract; Labor Contract as tabulated
under:

B Income as | Payment Difference
Financial |per Balance |receipt in | between B/fs

| ¥ear Sheet 26A5 and 26A8
2014-15 SHETE4951 | 547284890 2026467 |
2015-16 INE24285| 23140492 TIRZTG3
2016-17 SRAU5597 | 53255406 110151
2017-18 N
[apto June 2EATIIOS | 23054276 2404887
Total 171453096 | 159178663 1 2275333

IMurther in view of the statement dated 17.6.2019 of Shri
Vipul Kumar Barot, Partner of the assessee: it appeared that the
nature of business underiaken by them is rendering services, In
absence of any documenis or explanation offered by the assessee, it
further appeared thart (he said income of Bs, 1,22,75,333/- is liable
to be considered as taxable value by applying the best Judzment
assessment under Sec, 72 of the Finance Act, 1994 and hence, the
service tax llability on such income of Bz 1,22.75,333/ - calculaled
to Bs. 17,520,882/ as detailed under:

Financial [Income as Payment Difference |Service Tax
Year per receipt in  |between

Balance |26A8 Bfs and

Sheet 2HAS
2014-15 SETo4051] 54T2B489) 20254672 250471
2015-16 | 30524285 23140492 7383793 1070650
2016-17 | 58695507 58255408 440101 BEOZD
2017-18 25479163 23054276 2424887 263733
(L
Jutie)
Total 171452996 159178663| 12275333] 1750882
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17.1 I find that the wssessee has not explained the above
difference  with  documentary  evidences or  aulhenticated
reconciliation stalement, Since the abeve figures have boeon taken
from audiled accournits of the assessee as well as 2EAS stalcroent
under Income {ax Act, and assessee did not have any nther income
excepl. provisions of services, the ditference of Rs.1,22.75,233 f-is
required to be treated as consideration for the provisions of taxable
services. [ aleo find that on the basiz of subinission made and
documents [urnishecd by the assessee, il i3 not possible to
delermine the nature of services in respect of above dilferential
amount, henee, [ have no other option but 1o treat entire differential
arnount of Bs, 122,735,333/ - as considerarion towards provizion of
taxable service. Accordingly, [ ind that the assesacc is Teqguired to
Fay service tax of Rs 17,50,882/- on the amount of Rs,
1,2275,333/- in terms of provisions of Section 67 read wilh
Section 72 of the Finance Act, 19%4 as proposed in the SCH.

18, [ find that another argument of the assessee is that whaole
basis of BCN ig incorrect / or misconceived when the same has
been issued based on figures of 26A8. The assessec has also relied
upon several cazes laws in suppart of their armuments.

18.1 I Iind that it is not the case of the assessec that the
Ngures reflected in 26AS statements arve incorrect or these igures
are not showing the consideralion received from their clients
lowards provisions ol seivices. [1 s also ool the case of the usseszes
that the figures of income reflected in their audited accounts
records i.e., DBalance sheet/ Profit and Loss accounts are it
showing consideration received by them towards provisions of
services. [ further find that figures of 26A8 statements and audited
accounls records have been taken only in the cascs where the
oflicers of the departrnent did not have primary deocuments like
invpices; work orders for verifying the nature of services provided by
the assessee, Also, the issuance of SCN is not fastening of service
tax lability, as it provides the opportunity 1o the assesses: o
presemt their cuse with documentary evidences. The opportunities
have also been provided Lo the assesses to put forth their defense in
the form of written as well as oral submission at the tme of
persunal hearing, Thus, it cannot be said that the entire demand is
brased on 2Z6AS statement only, and hence, the argument made by
the assesses in Chis regard is incorrect and devoid of merits,

18.2  In this regard. T would alsa like to refer the judgment of
Hon'ble Tribunal in the case of Mfs. Rent Works India Pvt Limited
Ve CCE [2016{43) STRE34 (Tri.Mumbai}, wherein cstablishing the
reliability of figures reflected in Income Tax records / returns for
service tax purpose, the Hon'ble ‘Iribunal has observed as under
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“If an amount paid by the appetllant to Shri Alan Van
Niekerk is considered as a salary by the Income Tax
Department, u branch of Ministry of Finance, Department
of Revenue, it eannot be held by the Service Tax
Depariment, another branch of Ministry of Finance,
Department of Revenue, as amount paid for consultancy
charges and taxvable wunder Finance Aect. The same
depariment of Government of India cannot take different
stand on the amount paid to the very same person and
treat it differently. *

In view of above obzervations, [ find that it the fgures
reflected in 26A3 statements / income records ele., have been
Lreated a5 consideranon towards provision of services and assessed
accordingly under Income Tax Act, 1861, then said figures have to
be treated as congideration received towards provisions of taxable
services and service tax liability is required to be caloulated on the
said Armoant.

18.3 The assessce has relied upun following judgments in
support their argumenis.

{i} Kush Constructions v. CGST NACIN, 7TI, Kanpur [200% [24)
LETL 606 [Tr.-All)]-

In the above referred judgment the assessee concermed
was already registered with the department and, it was ohserved by
the Hon'ble Tribunal that further verification should have been
carried out by the departinent belore demanding service tax on
difference hoiween fipures reflected in the 2643 and §1-3 returns.
Whereas, in the present case, the assessee was not registered with
Lhe department and did net file any periodical returns. Hence, the
facts and cireumstances of the present case arc distinguishable
from the above judpment.

[ii] Sharma Fabricators & Erectors Pvt. Led. [2017 (3) GSTL 956 (T¥i.-
All):- In the above judgment it was the ohservatinn of the Honble
Tribunal that books of account maintained by the assessce were not
vertfied by the department before issuance of the SCH, Whereas. in
the present casc, as evident from the facts narrated in the SCH, the
audited books of account maintained by the assessee were verified
by the officers before issuance of S3CN. Thus, the facts of the above
case are also not similar Lo the present case.

i) Quest Engineers & Consultants Pvt. Lid. v, Commissioner [20272
{28) GETL 345 [Tri.-AllL:-

(v} Ganpati Mega Builders {[) Bvt. Lid. . CCE [2022 {538] GSTL 324
(Tr.-AlL]]
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[} Forward Resorcers Pvt Ltd Vs CCE- CESTAT order No,

ASIOS01 /2022 dated 1507 2042, -

The appellants concerned in the above cases wero
registerad  with the department and was regalarly fling 5T-3
relurms, which is ot the case in the present procesdings. Thus,
the facts and circwnstances of the above judgments are also
distingmishable and hence, reiterating the observations of the
Hor'ble Supreme Court in the caze of Collectos of C.Ex, CALCUTTA
Vs, ALNOORI TOBACCO PRODUCTS (2004 (170) ELT. 133 (5.C)
supra 1 find that the ratio of these judgments will not be applicable
in the prescent case.

14, As regards demand of sorvico tax of Es, 4,040,127/ - ]
fnd that on scrutiny of the cxpenses shown in the financial
statements of the assesses, 1t was observed by the officers of the
department that the assessee had incurred exponditure towards
transportation and had made payments to the varinus wansporters.
Sinee the assessee is a partnership [rm, in terms of provisions of
Motification Mo, 30/2012 5T dated 2062012 as amended;they
appeared 1o be liable for pavment of service tax under reverse
charge mechanisin on such expenses. The calculation of service tax
ot such charges is tabulated belows-

Calculation of Service Tax on Rceverse Charge basis

hbateme | Taohe
S Girnsia i Valuc aT =T . LnatsEan
FY. ad 1
£1 Arcount (To%,s 70 Enle | Pavalin ST Puid | ding ST
h
21314 15 =Th 77,68 153 56,235,317 19.42,11a 12206 233733 B e W
261518 AT R g ) R B LG8 BT LE I 21 ¥77 Lo 277
617 aTa 2,0l 432 300,005 | 570427 15.0 5 zon | 1LONGUG  Rgssa
201718 T
sapze Juaw, o GTAE 12,=7,5490 945173 409237 136 g1 A% W 60,233
2017 .
Toval 11578004 u g L2 1,000,050 F,09,427 |
19.1 Against the above proposal the asscszee’s main argument

15 that they were not linble to pay any service tax for transportation
of poods as they have availed servige of transportation of goods and
not the services in relation of ransportation of goods as no goods
transport agency is involved and no consigniment note i3 issued in
their case. I support of above arguament the assessee has
submitted a certificate from their CA/S Auditors and a sample copy
of invoice purported to be issued by a transporter.

15.2 I find that on the basis of a CA certificate and a samplc
copy of invoice it cannol be conciusively proved that consignrment

Rhavani_Ot0_5% CGST_shrnd-Socll &G0 Pags 51 of 59




notes were not issued by the transporters contcerned in all the
cases, | also reply upon the judgoent of Honhle Allahabad High
Courl in the case of CCE Vs, KISAN SAHKART CHINI MILLS LTD
(2O0T19f2NGRTLZ2[AN} wherein the Honhle High Court hawve
categorically obszerved as undet:-

“14. Tribunal while observing that transporters have
not issued consignment note ignored the fact that under
Section 65{508 it has been further clarified that o
cansignment rrote or angthing hoaving similar nature but
called by whatever name, wonld be within the ambit of
section 6550k of Finance Act, 1994, The {tlerm
“consignment note™ has no magical or techrical meaning
looking to the very purpese and intent of legislature in
the malter.”

Inn view of Hon'ble ITigh Court’s akove findmes, Issuance
of any documents ie, a hbill, inveice etc, having similar
details/nature like consignment note by a rransporler concerned 1s
sufficient [or attracting service tax liability vunder the catepory of
“Goods Transport Apency” and the assessse being a partnership
firm is required to diacharge the said lahility under reverze charge
mechanisin as per the provisions of Netication Neo,o 3072012 5T
dated 2006.2012 as amended, even il the transporters conccorned
have only wmsuced olls, inveices, chits having similar characliorisiac
of a consignmern! note.

19.3 Accordingly, T find that the assessee iz required to pay
service tax of REs. 4,004,427 /- on merit as proposed in the SCHN
and amount of Ks. 1,00,000/- zalready paid by the aszessee 1s
required to be appropriated against the above service tax
hiability.

20, In the 5CN, the service tax has been demanded nvoking
cxtended period of O years under provise fo sub-section (1] of
Section 73 of the Finance Act, 1994, It is alleged that the assesses
failed o oblain service tax registration and fadled to file S5T-3
retrrns and thereby lailed (o rellect the correct informeation in the
5T-2 returns. It is further alleged that they have resorted o
suppression of material facts by not reflecting the inceme accrued
on account of rendering taxable =services in thewr 5T-3 returns as
well as the expenses wluch are liable to service fax under the
roverse charge mechanism. It alsc alleged that those facts only
came into notice when the department conducted an enguiry
againsl the assessee.

20.1 Against the mnvocation of extended periordl the assessee

has mainly arguod that the demand is net sustainable on the
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ground of limitation also as there 15 no fraud or collusion of any
willful mis-statement or suppression of facts of contravention of any
of provisions of the sald Act or the rules made there under with
intent to evade payment of tax on their part. The assessee has also
argued thal they had not suppressed any information from
department and all their transactions were reflected in therr books
of accoumts and audited financial statements. Tk is the argument of
the assessee that they were nol liable to pay any service tax oo roaid
construction service as the same is fully exemnpr under Notification
Mo, 257/2012-8T. The assessce also argued thal they were also of
the bona fide belicf that they were not liable to pay any tax on merc
transportation service provided by the truck aperators in absence of
any agency lanchon invelved by way of 1ssue of consignmoent note
i3 their case The assessee has also relicd upon judgments/case
Jaws i1 support of thelr submissions.

20.2 In this regard, as rightly alleged in the SCHN, the activily
of providing taxable services by the assessce, non-paymenl of
service tax on considerationn received from their cliends, non-
payment of service tax under reverse charge mechanism, came 10
light only because of procecdings initialed by the officers of the
departrnent  as the assessee had nol obtained service  tax
registration nor {iled any stalulory returns, This act of the assessee
is tantameount to williul misslatermnent and suppressing the facts
with an intention o evade service tax payvment, In ihns regard, the
refiance is placed upon the Hon'ble High Cowrt of Chhaltisgarh ‘s

judgment in the case of Pawoen Engineering Works-2019 (31}

G.8.T.L. 10 (Chhattisgarhfvherain the Honble High Court has
held that non-registration definitely will atnount to suppression of
[acts. The relevant observation of the Ilonble High Court is
extracted below:

10, The cordention of the appellan! ts thal the extended period
of ‘five years’ iz not applicable lo the mafon? case, as it dogs nol
come within the puriew of specifie Clauses at ‘a, b, o ol wul 2’
This aspect has been considersd by the Tribungl and f has
heen clearly hedd i paragraph 17 Lhot non-registration of the
appellan!, in the glven circumstances, defindely will amount 1o
suppression of the relevant facts, which come to the nolice of
the Department, only later, on the basis of some nlclligence
guthered by the Prevenlive (fficers of the Centrul Excise This
being the position, it spicrely comes within he puevisw of "sub-
Clause {d) under the proviso to Section 73(1) of the Finance A,
1394 and hence it wus open for the Deparlment 10 nave nuoked
the exiended period of ffve years’ for isswing the show ouuse
notice. We are of the wew that the finding renderscd by the
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Tribunal 15 well supparted by the reasoning and hehoe It
warrants na interference.

The reliarice is also placed vupon the decision of the Hon'bie
Tonbunal 11 the case of M/s., Mahavir Plastice Vs CCE KMuambad,
20040 (205) ELT 241, wherein, the Hon'ble Tribunal have held that if
[acts are gathered by deparftiment in subsequent investigation
cxtended period can be invoked. I alse rely upen following
judgments:

(1] The Hon'ble High Court of (hujaral in the case of BM/Ss Salasar
Dve & Pig WMills P Ltd Vs, CCE, Surat-1 [2013[2090WELT 322wy :-

In the above judgment the Honble Court at para-15 of the
Judament has observed that -

15, Upon reading the relevant provisions contained in
section 114 of the Act, it becomes clear that in case aof duty
which heas not been levied or paid, or heas been short-levied or
sharf-prid or erronecusly refunded by recson of froudd,
collusion, wilful misstatement, suppression of facis, eic,
period of service of notice an the person chargeable with such
ciuty would be flve yeers instead of one yeoar provided in
rormal circumstances. Nowhere does this provision refer fo
the period of service of nofice after fraud, collusicn, wilful
misstatement or suppressien, efe, comes to the knowledge of
the Department. In simple terms, the Department could
recover unpaid duty up to a period of five years anterior to the
cdate af serviece of notice when the case falls under provise to
sub-gection (1) and such omission is on deoeount of froud,
collusion, wilful misstatement, ete.”

(11 CCE Surat = Vs, Neminath Fabrics (2010[256)ELT 369(0n1)] -
The Honble High Courl al para = 19 of their judgrnenl have
ohserved as Under:-

“18. The language employed in the proviso to sub-section
f1}) of Section 114, is, clear and unambiguous and makes it
ahurndanitly clear that moment there is non-levy or short levy
ete. of central excise duty with intention to evade payment of
duty for any of the reasons specified thereunder, the proviso
would come into operation and the period of Hmitation would
stand extended from one year to five years. This is the only
reguiremnent of the provision., Once it is found that the
ingredients of the proviso are satisfied, all that has to be seen
as to what is the relevant date and as to whether the show
canse notice has been served within a period of five ycars
therefrom. ™
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The observations of Honhle Court in both the above cases are

¢ also relevant [or invoking the extended penod under proviso to slib-

section [1} of Section 73 of the Finance Acl, 1994 which s
parimatera to Section 11A of Central Exclse Act, 1944,

(iii} The Hon'ble Tribunal’s judgmenl in the case of Lakhan Singh &
Co Vs. CCE, Jaipur [2016{46)STR 297(Tri.Del.) :- Some ol the key
ohscrvatirns made by the Hon'ble Tribunad in the abowve referred
cage are extracled below which are relevant from the facts and
circumstances of the prosont case.

7.5 The sentence underiined in lhe extracts of the case of
Chemphar Dvugs fsuprea) and simtlar observations e the oase of
Pucrini Polymers fsupra) ore being pointed out generally to argue
fhal if on assessee does not do anything to discharge his duty/ fox
Nability and simply keeps gqutet, it s aot  Supprassion. T
interpretation canvassed is proboably that unless the assessee has
vrderground factories it cannot be considerad as supprassion. In the
case of Service Tax it cunnot probably be done under cellars, Bul it is
quite often argued thot the assessee was not aware of Service T6x oF
recd the law ared thought he did not have fo take oul registradion or
mtimate department and i ke aced 5o it connot be a positive act af
SUETessian.

8.3 Suppression with intent lo ewade payment of duly is
seldom done by actions leauving trails and therefore the “positive act”
thal the Apex Court was refering to {3 not semething which ot
always be demensiroted through existence of a physical thing or
document. It is about o state of mind. This is fo be judged from (he
facts of the case,

8.4 AUl the cases pminted oul were with referenes o Q2
registered assesses and before self-assessment system. came o
existence, With the scheme of self-ussessmertt the onus o the part of
the gssessce fo disclose information to the department has becoms
all the more important. The first step in such disclosure is fodcing
registration. The second step is in filing relwrns filing rill colummns in
the return in a bona fide manner and nol . o clever imonner,

8.5 [fignovance of law s nof @ defence o wrong understancding
of lowe can be o much lesser defence,

10. Noww let us consider the facis of the present case. At least
15 out of the 22 items of work specified are about i of cargo.
Some af the other idlems of work also have nexus o stell carge
hondling. The definition of the relevant entry n Finance Act, Tao4
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covers loading as olso of wndooding of cargo. By a simple
understonding of the matfer the octiviiy will be covered by the
defirition. The guesfion whether louding through automated systems
would be covered arises oul of a legal interpreliotion. Oy simple
understanding of the definifion if the service s covered it is
necessary that the service provider discloses the facts to fthe
department and seeks clarification. If the person concemed just waits

Jfor the department to come and lonock at s dear i {s o montal state

demaonsi»ating  suppression with intenfion to evade. [ iz not
neressary that such state of mind is demanstrated by an act like
disploying a board or having a leiterhead halding out his activiiy to
De past trading (ust as an example of an activity not subjectad to
Service Tax) with no mention of kis main activity of cargo hoandling,
thought such an act will show a kigher fevel of aulpability. fn such o
situanion alse it can be argued in defence of the assesgee that thers
was ne positive acl since he did not state angehare that he weas nof
dotng “cargo handling”. A reading of the decisions with due regard to
the fucts of each case would show #hat the Apex Court was nhot
talking af this type of positive aci.

22, Apart from examining mert of the case thoroughly, learmed
Technical Member also examined the issug of ime bar as well as
aprliicability of penal provistons of lgw and concession, I any,
permissible in imposing penaliy in both the cases, He leniendly held
that grant of option for depositing 25% of fox towards penally within
30 duys of receipt of the appeal order shall serve usefil purpose of
o, He qeocordingly decided the matter on all aupects against the
dppeliants except grant of corcession N penaliy. While reaching to
such conclusion, ne was of the clear mind tha! when law was well
Encdn fo the appellants who were not infants, there is 1o scope
grant any relief on lime bar aspect since positive act of suppression
sutfaced on record. That barred the appellants from plecding fime
bor. He succinctly brought out how the appellants acted to the
detritment of Pevenue in Paras 10 o 12 of the order.

20.3 [ have also gone through the case laws relied vpon by the
assesses and find that none is squarely applicable from the facts
and circumstances of the present case,

20.9 Accordingly, [ find that extended period of limmtation
under sub-section (1) of Section 73 of the Finance Act, 1994 has
been righlly invoked in the SCN for demanding service tax from the
assesses. I alzo [nd that the assessee is alsc Hable for payment of
interest ynder Section 75 of the Finance Act, 1994 on the service
e,
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21, Iind that the Penaley under Section 77(1) () of the
® = : . - .

Finance Acl, 1994 ie required to be imposed upon the ssseysee

for failure to take BRIVIcE tax registration a5 per the provisions of

section 69 of 1he Flaance Act, 1994

21,1 I also find that the proposal has also been made in the
SCN to impose penalty under Section 78 of Finanes Acr, 1494 Ui
the assessee. The assessee wm their suhmission has opposed 1he
wAME relying on case laws of VArious Appellate Authorities in this
regard.

21.2 The penalty under Bection 75 of Finance Act, 1994 js
attracted when Service Tax is demanded and confirmed Involdngr
the extended peried of time and short-levy ar shott-payment or nopn-
levy or Non-payment is on account of ratd or collusion op williad
misstatement o SUppression of facts and contzavention of any of
the provisions to chapter ¥ of the Finarnep Act, 1994 or to the Tiles
tnade there under, with an intent 1o evade Payment of Zervice Tax.
In 1the present Case, as discussed in Preceding paragraphs, the
cxtended period of limitation 15 found to be rightly mvoked to
demand service igx from the assessee as they suppressed the
material facts from the depariment with an intention to evage
Payment of service rax. Resulantly, the Penal provisions of Section
V8 of Finanree Act, 1994 are attrocted mandatorily as held by the
Hon'ble Suprems Court in the case of 0T v M/ RATASTHAN
SPINMNING 8% WEAVING MILLS-2000 (238} E.LT. 2 (5.C) on the
issue of imposition of pentalty under SeciioniIaAc of the Ceniral
Bxcise, 1944, which is panmaterio t Section 78 of Finance Act,
1544,

21.3 1 find that the agaessee wnvolved in taxable SELVICES,
Was required to file periodical Service {ax retums in lerms of the
Provisions of Sectinnp TOM1) of the [inance Act, 1999 read with
Eule 7 ol the Jervice ax Hules, 194 Howover, since the
asscssee has failed in doing se, T ind that they are Hable for
parment of late fees in terms of the provisions of Rule 70 of the
Service Tax Rules, 1994 54 caloculated vnder:

B &.Na, Y, Time period | Late fee IEER
W (20141 | april to Sep 20000
| 2014-[3 (ct to March 20000 ]
{iil) 200115-16 Aprl to Sept, 20000
(iv) 2015716 Oct to March 20000 |
LIS April [0 Sept, | 20000 T
|_ (v J_EDIEJ-IT | Ot to March | 20000
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(vl

2017-18 Aprit ke June 20000

Total Rz, 1 ,4U;DDL‘4

21.4

i}

i)

il

vi}

It1 wiew of my ubove findings, I pass the following order;
ORDER

[ order thal the mmoamt of Rs.6,84 87481/-and Hs.
1,22.%5,333/- 15 1o be considered as taxable value in le2rms
of the provisions of Sec. 67 of the Finance Act, 1994:

I cenfirm the demand of Service ‘I'ax amounting to Rs.
1,07,78,165/- (Rupees Onc crore seven Lakhs seventy
eight thousand one hundred and sixty five only) [(Ks.
Q0AT2HA+ Ry 17,50,882 /-] on alhove faxable value of the
taxatile service provided by the assessee during the period
fram 2014-13 to 2017-18 (upto June 1Y) ander proviao o
Sub-Scction (1) of Section 73 by invoking extended period
of five yoars;

I confirin the demand of Service tax to the tune of Rs.
4,04, 4277/- |Re2. Four Lags Four Thousand Four
Hundred Twenty Seven only] on lhe laxable scervice
chargeable to tax under the reverse charge mechanism
during the period Fom 2014-15% to 2017-18 [upto June
17} proviso Lo Sub-Scclion (1] of Section 73 by invoking
extended period of five years; | also order to appropriate the
amount of Rs. 1,00,000/- (Rupees One lakh only] paid by
the psEegses vide LRC-03 [ehit Entry MHa.
DC2406 190404032 daled 28-06-2019 against above liakhility;

I order to charge and recover interest at the appropriate rate
on the scrvico tax amount as mentioned in (i} and {iii) above,
under Section 75 of the Finance Act, 1994,

I 1mpose a penally of Rs,. 10,000/- [(Rupees Ten
thousand only) under Saclion 77(1) (a) lor faiture o take
service tax registration as per the provisions of Section 69
of the Finance Act, 1994:

I impose a penalty of Re.1,11,82,592/- |Rupees One
crare eleven lakhs eighty two thousand five huadred
ninety two only] under Section 78 of the Finance Act,
1994 for the above menticned contraventions, Howeyer,
in view of elause (i) of the second proviso to Section 78 (1),

if the sunount of Service Tax confinned and interest thereon
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'y w5 paid within period of thirty davs from the date of reccipe
of this Order, the penalty shall be twenly lve pereent of the
saidl amount, subject to the condifion that the amount of
such reduced penalty is also paid within the said period of
tharly days;

vil) [ order recovery of late lees of Es.1,40,000/- [Rs. One
lakh Forty Thousand only} fromn the assesses in torms
nof the provisions of Rule Y2 of the Service Tax Rules,
19494 for not filing their 8T-3 returns for the period from
April 14 to June 17 within the prescmibed ime mame.

(é T

(T.G.Rathod]
Additional Commissioner
CGST, Ahmedahad (South)

F.Ne.5TC/04.56/Bhavanl Construction /O&A 201920 Dated:- 14/12/2023

DIN-20221264WS80000020420
By Registered Post A.D./Speed Post/Email
To,
1} /=, Bhavani Construction Company,
6, New Vaishali Socicty,
Opp. Devashiszh Schoal,
Bodakdev, Ahmedabad.

2) M/s. Bhavani Construction Company,
C/o. Vipul Barot,
Flat No.5/3RF-18, Lower Camp,
Tata Joda West Colony,
Joda, Odisha-758 034.

Copy to:

(1) The Commissioner, {Central Goods and Services Tax,
Ahmedabad South, Ahmedabad.

(2)  The Depuly/Assistant Comrmissioner, GOST Division, Satellite-
VII, Ahrnedabad South, Ahmedalbad

(] Deputy/Asstt. Commissioner [TAR), CGST, Ahmedatrad South

4]  The Superintendert Range-l, CGET, Division-Satellite,
Ahmedabad South, Ahmedabad

Whﬂ Superintendent, Central T'ax, Sysiems HO, Alunedabad

mouth for vploading on the website

i) {ruard Olc.
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